February 24, 2005

Recent Developments in Immigration Law

United States Citizenship and Immigration Services (USCIS)

H-1B Cap Reminder—Immediate Action Required

As discussed in prior Alerts, the annual cap on approvals of H-1B status was reached on the very first day of the
fiscal year, October 1, 2004. Since then, no H-1B petitions for first time status have been accepted by USCIS.

Starting March 8, 2005, an additional 20,000 H-1Bs will become available this fiscal year for those foreign
nationals who have obtained at least a master’s degree at a U.S. university. These 20,000 have been exempted
from the cap in a one-time exception. We anticipate these will be used quickly.

For those who do not qualify for this one-time exemption, petitions for H-1B status to commence on October 1,
2005, the start of FY 2006, may be filed commencing on April 1, 2005. We anticipate that the cap will again be
quickly hit, perhaps as soon as April 30, 2005, and therefore we urge clients to examine their hiring needs, as
well as the status of their current foreign national personnel, and to contact a member of our Immigration Group
with any questions. Those who do not file early risk having to wait another year.

In addition, we wish to remind you that on March 8, 2005, a $500 Fraud Prevention and Detection fee will
become effective for new H-1B and L-1 applications. This is in addition to the $1500 surplus filing fee imposed
on H-1B applications as of December 2004.

Update on EB-3 Retrogression and Concurrently Filed I-140/-485

In January 2005, the U.S. State Department announced that individuals born in India, the People’s Republic of
China and the Philippines seeking permanent resident status in the U.S. in the Employment Based 3™ Preference
Category (EB-3) will have to wait longer to obtain permanent residency (green card). The EB-3 category is
generally set aside for professional workers with bachelor’s degrees, skilled workers whose jobs require at least
two years of training or experience, and unskilled workers. The new “current date” for EB-3 individuals from
these three countries is now March 1, 2002 , which means that individuals in the EB-3 category must have
started their permanent residency process (“priority date”) prior to March 1, 2002, in order to apply at this time.
All others must wait in line.

Effective March 1, 2005, this “retrogression” will now include every country, not just India, China and the
Philippines, with respect to “other workers” — generally those jobs that do not require any college degree and do
not require two years of experience. The new “current date” for “other workers” is now July 1, 2001. For
individuals in the “other workers” EB3 category with approved Labor Certifications or separately filed
immigrant visa petitions (I-140) recently receipted, an I-485 application should be filed and must be receipted by
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CIS before March 1, 2005. If this is your situation, please contact us immediately.

As a result of the retrogression in the EB-3 category, the Associate Director of Operations of the CIS in
Washington, D.C., issued a memorandum revising the process of concurrent filing of an employment-based
petition and an adjustment of status application. As of January 1, 2005, the CIS will no longer accept concurrent
[-485s unless an immigrant visa number is available (priority date is current) according to the latest Visa Bulletin
issued by the United States Department of State. To access the latest Bulletin, see the links listed at the end of
the Alert.

The memorandum clarifies that the CIS will continue to accept concurrently filed cases where a visa number is
available. According to the memo, “pipeline” cases (i.e., Forms I-140 and [-485 were physically received at one
of the CIS Service Centers prior to the retrogression of a priority date) will be held in abeyance until such time as
a visa number becomes available. Pipeline cases will be considered pending during this period and applicants
will be eligible to apply for interim benefits, such as employment authorization and advance parole travel
permission.

We urge readers to consider if the position that is being filed for may be classified as EB-2, which in general
terms is one that requires either a master’s degree or a bachelor’s degree and five years experience. Please
contact a member of the Immigration Group to discuss options.

US-VISIT Fact Sheet on RF Technology & the Immigration and Border Management System

Asa Hutchinson, Under Secretary for Border and Transportation Security for the United States Department of
Homeland Security (DHS), announced recently that US-VISIT is continuing to improve the border management
system by planning tests of radio frequency (RF) technology at the U.S. land border.

“We are driven by a vision of the way our borders can and should operate in the future, and that future is getting
closer and closer with every layer of US-VISIT we deploy,” said Under Secretary Hutchinson. “Through the use
of radio frequency technology, we see the potential to not only improve the security of our country, but also to
make the most important infrastructure enhancements to the U.S. land borders in more than fifty years. Working
with our border partners, we intend to see that it’s done in the right way and at the right pace,” Hutchinson
continued.

The technology will be tested at a simulated port this spring. By July 31, 2005, the testing will begin at the ports
of Nogales East and Nogales West in Arizona; Alexandria Bay in New York; and Pacific Highway and Peace
Arch in Washington. The testing or “proof of concept” phase is expected to continue through the spring of 2006.
The optimal technology will allow for a unique and automatic identifier issued to pedestrians and visitors
crossing in vehicles. Deploying RF technology at the land border allows for the automatic recording of visitors’
arrival and departure. The test of this technology is designed to occur in multiple ports that represent various
weather and traffic conditions.

At land ports of entry, US-VISIT entry procedures are already expediting the inspection time at the secondary
inspection area. The entry procedures are now operational at the 50 busiest land ports of entry, 115 airports and
15 seaports, and more than 17.5 million foreign visitors have been processed through US-VISIT without
adversely impacting wait times. Because of US-VISIT biometric technology, the United States has arrested or
denied admission to more than 400 people.
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The goals of US-VISIT are to enhance the security of our citizens and visitors; facilitate legitimate travel and
trade; ensure the integrity of our immigration system; and protect the privacy of our visitors.

US-VISIT is a continuum of security measures that begins overseas and extends through entry and exit.
Experience has shown that the US-VISIT enrollment process is fast, easy to understand and simple for visitors.

For more information on US-VISIT, please see our August 2004 Alert
(http://www.duanemorris.com/alerts/static/A_Imm2082604.pdf) or read the DHS Press Release
(http://www.dhs.gov/dhspublic/interapp/press_release/press_release 0603.xml).

Department of Labor (DOL)

PERM Update: DOL Publishes Notice on Where to Mail Non-Electronic PERM Filings on or after March
28, 2005

On February 8, 2005, the DOL published a final regulation with information on where to submit permanent
employment certification applications by U.S. mail after the PERM rule takes effect on March 28, 2005. See our
January 2005 Alert for a detailed discussion of the PERM rule:
http://www.duanemorris.com/alerts/static/A_Imm011405.pdf.

The latest rule urges employers to take advantage of the electronic filing system for new permanent employment
certification applications after March 28, 2005, because applications submitted by mail will not be processed as
quickly as those filed electronically. Moreover, according to DOL, a major advantage of e-filing is the online
system’s ability to assist employers by instantaneously checking for obvious errors. This option will also speed
the process of evaluating the applications and prevent data entry errors.

For employers choosing to submit an application for permanent employment certification by U.S. mail,
applications must be sent to one of the two National Processing Centers, as explained below.

If the area of intended employment is in one of the following states or territories, then the PERM application
must be mailed to the Atlanta Processing Center at the address listed below:

Alabama, Connecticut, Delaware, Florida, Georgia, Kentucky, Maine, Maryland, Massachusetts, Mississippi,
New Hampshire, New Jersey, New York, North Carolina, Pennsylvania, Puerto Rico, Rhode Island, South
Carolina, Tennessee, Vermont, Virgin Islands, Virginia, Washington, D.C., West Virginia.

Send to:

U.S. Department of Labor

Employment and Training Administration
Harris Tower

233 Peachtree Street, NE., Suite 410
Atlanta, GA 30303
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If the area of intended employment is in one of the following states or territories, then the PERM application
must be mailed to the Chicago Processing Center at the address listed below:

Alaska, Arizona, Arkansas, California, Colorado, Guam, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas,
Louisiana, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico, North Dakota, Ohio,
Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, Wisconsin, Wyoming.

Send to:

U.S. Department of Labor

Employment and Training Administration
844 North Rush Street, 12th Floor
Chicago, IL 60611

Department of State (DOS)

U.S. Extends Visa Validity for Chinese Tourist and Business Travelers

Beginning January 15, 2005, eligible Chinese nationals who wish to visit the United States temporarily for
business (B-1) or tourism (B-2) will be issued visas that are valid for 12 months and multiple entries. The
previous maximum validity for U.S. visas issued for these purposes was six months and for multiple entries.

The Chinese Ministry of Foreign Affairs has also agreed to reciprocally issue to U.S. citizens visiting China on
temporary business and tourism visas valid for 12 months and multiple entries.

The U.S. Embassy in Beijing and the Chinese Ministry of Foreign Affairs exchanged diplomatic notes on this
agreement in December 2004. While the United States and China will in principle issue maximum validity visas
to each other’s citizens, on a case-by-case basis, each side may limit the period of validity and number of entries
as required by law and regulation.

The mutual extension of visa reciprocity will be a significant benefit to business and tourist travelers between
China and the United States. Frequent American citizen travelers to China will save time and money with longer
visa validity. Frequent Chinese travelers receiving longer validity visas will need to visit the U.S. Embassy or
consulates in China less often to renew visas, freeing embassy and consulate resources to adjudicate other visa
applications more quickly.

In 2004, the U.S. Embassy and the four U.S. consulates in China issued 228,600 nonimmigrant visas. Of these,
173,140, or more than 77 percent, were temporary B-1 or B-2 visas.

Government Processing Times
USCIS, Service Centers and District Offices, Case Specific Updates:

https://egov.immigration.gov/cris/jsps/index.isp
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DOL, Alien Labor Certification Processing Times, Regular Permanent, RIR (Reduction in Recruitment):

http://workforcesecurity.doleta.gov/foreign/times.asp

DOS, Consular Nonimmigrant Visa Appointments / Average Processing Estimates:
http://www.travel.state.gov/visa/tempvisitors_wait.php

DOS, Visa Bulletin:
http://travel.state.gov/visa/frvi/bulletin/bulletin_1360.html

For Further Information

If you have any questions regarding changes in the law and agency practices, including how these changes may affect
your business, or if you would like to discuss how to hire and retain foreign nationals on your workforce, please contact
one of the members of the Immigration Group below or the lawyer in the firm with whom you are regularly in contact.

Immigration Group
Duane Morris" Immigration Group serves a diverse group of clients — from multinational and Fortune 500
corporations to small professional businesses, from financial institutions to embassies.

Washington, D.C.

Denyse Sabagh 202.776.7817 dsabagh@duanemorris.com
San Francisco

Lisa Spiegel 415.371.2269 Ispiegel@duanemorris.com
Clark M. Trevor 415.371.2209 cmtrevor@duanemorris.com
Alan Curtis Perkins 415.371.2240 acperkins@duanemorris.com
Boston

Jeffrey W. Goldman 617.289.9228 jwgoldman@duanemorris.com
Timothy P. Rempe 617.289.9271 trempe@duanemorris.com

www.duanemorris.com
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