


Three months later, plaintiff sought sanctions after learning of the loss or destruction of seven backup tapes.
Following court-ordered depositions to explore that issue, plaintiff argued that even more e-mails, the exact contents
of which would never be known, had been intentionally deleted. The court found as a matter of law that “the lost
information is presumed to be relevant.” Plaintiff also demonstrated that a substantial number of relevant extant e-
mails had not yet been produced.

Several sanctions were imposed, which almost certainly led to a landmark plaintiff’s verdict, including:

. An “adverse inference instruction” that allowed the jury to infer that the lost e-mails would have
been unfavorable to the defendant.

o Additional depositions or re-depositions, all at the defendant’s cost, of witnesses as warranted by
the late production of e-mails that were recovered.

The court also observed that the defendant’s belated production of previously requested e-mails “has resulted in a
self-executing sanction,” where witnesses testified at depositions without the benefit of reviewing e-mails that assisted
or perhaps conflicted with their recollection. These witnesses would be confronted for the first time at trial with sworn
discovery testimony that could then be contradicted in front of a jury by clearly conflicting e-mail evidence.

Zubulake ultimately became a lawsuit over e-mail and discovery tactics. During closing arguments at trial, plaintift’s
counsel emphasized specific examples of e-mails proving retaliation that “were not preserved and were found only
because they were recovered from a backup tape.” Counsel also spoke of “one e-mail we couldn’t find” but to which
another email responded, which, by its absence, played directly into the court’s adverse inference instruction and
allowed the jury to conclude, without ever seeing the e-mail, that it was harmful to the defense. It is likely that the
evidence of deleted e-mails and failed attempts to delete even more e-mails, coupled with the adverse inference
instruction from the judge, influenced the jury in deciding to award the plaintiff such a large verdict.

With data usurping paper as the medium through which ideas are exchanged, the proverbial “paper trails” of evidence
are being replaced by “data trails” that are infinitely more voluminous and therefore potentially more damaging (or
exculpatory). Although they are neither the first opinions on the subject nor officially binding on other courts, the
decisions by Judge Scheindlin in Zubulake are widely regarded by lawyers and scholars as the most comprehensive
attempt to date by a court to fashion sensible rules covering electronically stored information.

Legal standards in case law as well as the responsibility of litigants codified in Rules of Procedure are evolving at a
rapid pace. The complex issues surrounding e-discovery merit close scrutiny by both attorneys and their clients.
Duane Morris is well positioned to confront these challenges head on, combining the resources of experienced
litigators with an in-house staff comfortable in the world of electronic data.
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For Further Information

If you have any questions about e-discovery or proactive electronic data retention policies, please contact
one of the members of the Duane Morris Trial Practice Group or the lawyer in the firm with whom you are
regularly in contact.
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