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I. INTRODUCTION1

Rooted in common beginnings, the American and Uni-
ted Kingdom legal systems are cousins with many simi-
larities. As with most relatives perched on opposing
branches of a family tree, however, there are numerous
and significant differences. One example of how the
two legal systems diverge exists in the realm of insur-
ance arbitrations. This article focuses on some of the
procedural and substantive concerns that arise in arbi-
trating insurance disputes in the U.K. (and Bermuda)
relative to what one might expect when arbitrating in
the U.S.2 To provide the American lawyer a frame of
reference, and where appropriate, the article discusses
these concerns by highlighting the differences and simi-
larities between U.S. and U.K. insurance arbitrations
with an eye toward providing some practical guidance
to the American lawyer arbitrating an insurance dispute
in the U.K.

II. AMERICAN LAWYERS ACROSS THE
POND

American lawyers have a role to play in English arbitra-
tions. This is particularly so where the governing law is
that of a U.S. state. Some features of English arbitra-
tions may make the American lawyer feel at home,
others will seem very odd. American lawyers do not
have to retain English counsel. In London, American
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lawyers may appear as advocates in arbitrations without
a local license to practice law. The restrictions on legal
practice, which are generally much less severe in the
U.K. than they are in the U.S., do not apply to arbitra-
tion. Arbitration is a private dispute resolution proce-
dure subject to the limited supervision of the English
courts.

III. ENGLISH TURF, ENGLISH RULES
In a London arbitration, English choice of law princi-
ples apply. Under English choice of law rules, in theory,
three different laws may apply in insurance arbitrations:

a. the governing (or ‘‘proper’’) law of the policy,
which will determine the substantive legal issues
and the principles of construction to be applied;

b. the law of the arbitration agreement, which will
generally be the same as that of the policy. The
arbitration agreement may however survive the
main contract (following e.g., repudiation) and
will govern such matters as the interpretation,
validity, avoidability, and discharge of the agree-
ment to arbitrate. The law of the arbitration
agreement may also control similar issues con-
cerning the reference to arbitration and enforce-
ment of the award; and

c. the procedural law, which will generally be Eng-
lish in a U.K. arbitration. International insur-
ance arbitrations having their juridical seat in
London are governed procedurally by the Eng-
lish Arbitration Act 1996. Thus, English law
will determine how the arbitrators are to be
appointed; the role, if any, of the court; what
law the arbitrators are to apply and how to do it;
the procedural powers and duties of the arbitra-
tors and the availability of judicial remedies,
including the right to seek leave to appeal on a
question of law (where not waived). The proce-
dural law generally governs the determination of
interest (pre- and post- award) and costs. Issues
overlap because, for example, questions of
remoteness and heads of damage (i.e., what
kinds of loss can be recovered) are matters for
the governing law but measure and quantifica-
tion are issues governed by the procedural law.

Generally in most policies, the parties will have agreed
what jurisdiction’s governing and procedural laws

apply. Even so, complications may still arise. For
instance, what is the effect outside England when a
foreign court takes a different view of what the govern-
ing law covers or, what is substantive versus procedural
(where do questions of remoteness and of assessment
overlap), or how does one define what the ‘‘governing
law’’ is? A difference of opinion between English law
and New York law over the proper of procedural law
might well lead to difficulties in enforcing an arbitration
award.

Furthermore, a feature classified as procedural under
English law may be substantive under the governing
law of the policy, or vice versa. For example, in disputes
governed by the substantive law of a U.S. state but by
English procedural law, the argument can be made that
interest is an issue to be determined by the substantive
law, where (as in New York) there is support for that
proposition under the substantive law. An even more
vexing example may be found in policies containing the
following (or materially similar) language:

This policy shall be governed by the laws of the
State of New York, except in so far as such laws
may prohibit payment for punitive for
damages but the provisions of this policy are to
be construed in an equally balanced fashion as
between the insurer and policyholder and where
the language of this policy is ambiguous or unclear
the issue shall be determined without regard to
authorship of language, without any presumption
in favor of either the insurer or the policyholder
and without reference to parol evidence.

Have the parties actually selected New York as the
governing law here? If so, are the italicized words at
risk of being struck down under New York law as
being inconsistent with public policy or for some
other reason? Or rather, is this provision the selection
of a self-contained regime of New York law, as varied by
the language — the selection not of New York law per
se but of a modified version of New York law? If the
latter is right, then the governing law is that modified
regime and it may or may not be possible to apply
public policy or other New York legal considerations
to strike down the italicized language (assuming there is
one that prohibits it). On the other hand, there may be
an issue as to whether or not the ‘‘modified version’’ is a
system of law that can constitute a valid choice of law.
There is also the question of how to apply New York
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case law to an arbitration calling for such modified New
York law, as New York case law has evolved, by defini-
tion, without such contractually specified modifica-
tions. Can New York case law be read and applied
like the offerings on a buffet table, selecting only the
parts to which the parties agree?

IV. THE ENGLISH VIEW
Whatever law governs the policy, one or more arbitra-
tors in a U.K. arbitration are likely to be English lawyers
or retired judges. With an English arbitrator comes an
English approach to policy interpretation. Although the
principles of contractual interpretation of many U.S.
states and England are very similar in theory, in practice
the approach can be very different. The English
approach, traditionally, has been to take the policy in
its factual setting, but to interpret the wording quite
strictly, albeit with a healthy dose of common sense.
Resort to extrinsic evidence has been very limited. In
recent years, however, a more liberal and purposive
approach to construction has been taking hold, with
evidence of any background knowledge reasonably
available to the parties being admissible for the purpose
of ascertaining what the words used would mean to the
reasonable person reading them.3 There is no need for
the literal meaning of the words to be ambiguous before
it is possible to adopt a commercially sensible interpre-
tation.4 Reliance on case law, except where the policy
wording is virtually the same as that being considered in
the case, is sometimes limited.

V. ANATOMY OF AN ARBITRATION5

A. Serving The Demand

The demand or notice of arbitration must strictly com-
ply with the parties’ arbitration agreement. The party
demanding arbitration may or may not be required to
name its arbitrator in the demand. The demand will set
forth the issues to be arbitrated, the relief sought, and a
request that the other side designate its arbitrator within
the time provided by the arbitration provision (usually
30 days).

B. Selecting The Arbitrators

The time limit to select an arbitrator is strictly enforced.
Failure to make a timely designation of an arbitrator will
usually open the door for the opposing party to desig-
nate a second arbitrator (or apply to the court to do so).
Since in a U.K. arbitration, the party-appointed arbitra-
tors usually choose the third arbitrator (or chair), failing

to designate an arbitrator in a timely manner may cause
the ‘‘deck’’ to be stacked against a party from the start.

The arbitrators must meet the qualifications, if any, set
forth in the arbitration agreement. In the U.S., for
instance, most reinsurance contracts that contain an
arbitration clause require the arbitrators to be active
or retired executive officers of an insurance or reinsur-
ance company or underwriters at Lloyd’s (and occa-
sionally, and rather surprisingly, this requirement
sometimes slips into direct insurance policies).6 Some
of the more recently drafted reinsurance contracts also
accept attorneys knowledgeable in reinsurance. The
parties are free to waive the contractual requirements
if they agree on a particular individual who does not
meet them.7

Often in international insurance contracts, the arbitra-
tion agreement will not contain express qualifications
for the arbitrators other than that they are to be inde-
pendent and neutral. That is the case, for example, with
ad hoc arbitrations in London or Bermuda under a so-
called ‘‘Bermuda Form,’’ a high-level direct excess policy
that applies New York law. Some direct insurance poli-
cies issued by London insurers require the arbitrators to
be lawyers with at least ten years’ experience. If the
bargained-for process ceases to work, a party can seek
relief in an English court. The English court will appoint
an arbitrator, perhaps the first suitable nominee one of
the parties succeeds in putting before the court. Arbitra-
tion Act 1996, § 18. Therefore, if there is a problem, get
to court first. When appointed by the court, the arbitra-
tors will often be retired judges from England, Canada,
Australia, New Zealand or the U.S., senior barristers
(Queen’s Counsel), Underwriters at Lloyd’s or U.S.
attorneys with expertise in insurance/reinsurance.

All things being equal, in a London arbitration it is
useful to have at least one arbitrator familiar with Eng-
lish procedure and one who knows the governing law.
Policyholders will usually feel the need for at least one
arbitrator familiar with the enormous practical and legal
problems that beset U.S. companies in product liability
and other mass tort litigation. There is no prejudice
against non-English arbitrators, and there may be a
case for U.S., Canadian, New Zealand, Swiss or even
Scots to appear as arbitrators.

In the U.S., each state may have its own statute govern-
ing arbitration proceedings. However, since insurance
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arbitrations involve commerce among the several states
or with foreign nations, they are governed by the Fed-
eral Arbitration Act, 9. U.S.C. § 1 et seq. (FAA), which
preempts state law. In both the U.S. and in the U.K., if
there is no agreement in the policy on the number of
arbitrators, the Tribunal shall consist of a sole arbitra-
tor. FAA § 5; Arbitration Act 1996, § 15.

In a purely domestic U.S. arbitration, potential arbitra-
tors may be contacted and interviewed (by telephone or
in person). The interview is to determine the existence
of conflicts and to inquire about the arbitrator’s terms
of engagement, whether the arbitrator has the time to
devote to the matter, and also to learn what, if any,
position the arbitrator may previously have taken on
the same or a similar issue or even how they feel about
the case and client. In the U.S., the party-appointed
arbitrator is often not expected to be a strict neutral; in
fact, quite the opposite. Party-appointed arbitrators are
generally expected, in the first instance and before hear-
ing the evidence, to be inclined toward the position of
the appointing party. It is also expected, however, that
at the merits hearing every arbitrator will be fair and
open-minded and, if the evidence favors the other side,
to vote accordingly.8

In contrast, in international arbitrations such as those
governed by the English Arbitration Act 1996, the
UNCITRAL Rules, the LCIA Arbitration Rules, and
the International Bar Association Rules on Ethics for
International Arbitrators, arbitrators may not act as
advocates.9 All members of the Tribunal are expected
to be strictly impartial. Indeed, the court may remove
an arbitrator if circumstances give rise to justifiable
doubts as to the arbitrator’s impartiality.10 Conse-
quently, no ex parte substantive discussion of the merits
or issues is permitted during the pre-appointment inter-
view or at any time thereafter. Pre-appointment inqui-
ries are limited to determining the potential arbitrator’s
suitability and availability for the appointment and
terms of appointment.

C. Choosing The Chair

This is one of the most important parts of the process.
This is especially true in the U.S. where the party-
appointed arbitrators are generally partisan and often
the procedure to select the chair is not spelled out in the
arbitration agreement. In the U.S., the two party-
appointed arbitrators usually select the chair from
among names proposed by and discussed with the

parties; each side usually proposes three. Thereafter,
the parties may ask the candidates to complete a chair
questionnaire, such as the ARIAS-U.S. form11 provid-
ing information about their experience and listing all
present and prior contacts with the parties or counsel
and anything else that might bear on their impartiality.

If the parties are unable to agree on a choice from
among the names proposed, there is a common solu-
tion. Each side can strike two of the other’s three names
and choose the chair from the remaining two, by lots or
their equivalent (e.g., whether the digit immediately to
the left of the decimal point on the Dow Jones closing
averages as reported in the Wall Street Journal is odd or
even). If the parties cannot agree on the procedure, they
may apply to the court at the arbitral seat to appoint a
chair, in accordance with the governing arbitration
(i.e., procedural) law.12 In the U.K., the two party-
appointed arbitrators will select the chair, without
input from the parties at that stage of the proceedings
unless agreed otherwise. However, in practice, each of
the arbitrators often will have a good idea of the type of
person his or her appointing party would like to see as
the chair.

Where the arbitration agreement calls for a Tribunal of
three arbitrators, the third to be selected by the two
party-appointed arbitrators, and the agreement does
not set out a selection method in the event the two
arbitrators are unable to agree, either party may apply
to the court having jurisdiction over the arbitration to
appoint the third arbitrator. FAA § 5; Arbitration Act
1996, § 18.

D. Applying For Judicial Relief

In the U.K., where circumstances give rise to justifiable
doubts about an arbitrator’s impartiality, failure to pos-
sess the necessary qualifications, physical or mental
incapacity or a failure to conduct properly the proceed-
ings, a party may commence judicial proceedings by
filing pre-hearing applications with the court to remove
the arbitrator. Arbitration Act 1996, § 24. It must be
noted, however, that pre-award challenges to an arbi-
trator on the ground of partiality are rarely granted
where the arbitrator has the requisite qualifications.

Generally, pre-hearing motions may also be made to
the Tribunal to stay the arbitration for lack of jurisdic-
tion, to consolidate arbitrations involving multiple par-
ties or disputes among the same parties but involving
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multiple contracts, and to sever or direct separate arbi-
trations. Unless otherwise agreed, in the U.K. the Tri-
bunal has competence to rule on its own substantive
jurisdiction, whether there is a valid arbitration agree-
ment, whether the Tribunal has been properly consti-
tuted, and what matters have been submitted to
arbitration in accordance with the arbitration agree-
ment. Arbitration Act 1996, § 30(1).

Further, in the U.K., an objection that the Tribunal
lacks substantive jurisdiction must be raised no later
than the time for taking the first step in the proceedings
to contest the merits of any matter in relation to which
the Tribunal’s jurisdiction is challenged. Any objection
that the Tribunal is exceeding its jurisdiction during the
course of the proceedings must be made as soon as
possible. The Tribunal may rule on the objection to
its jurisdiction before issuing an award on the merits or
it may deal with the objection in its award on the
merits. If the parties agree on which course to take,
the Tribunal should follow that course. Arbitration
Act 1996, § 31.

In the U.S., a challenge to a tribunal’s subject matter
jurisdiction must be brought before a federal court.
However, in the U.S., the question of consolidation
or severance is generally held to be a question for the
arbitrators once the Tribunal is constituted. Under
U.K. law, the Arbitration Act 1996 § 35 provides that
the parties are free to agree to consolidate arbitral pro-
ceedings or hold concurrent hearings, but unless the
parties confer such power on the Tribunal, the Tribunal
may not order consolidation or concurrent hearings.

In the U.S., injunctions, attachments and other preli-
minary relief necessary to preserve a party’s right to
obtain meaningful relief in the arbitration may be
obtained in federal court. Similarly, the Arbitration
Act 1996, § 44 grants a U.K. court powers exercisable
in support of arbitration proceedings, including grant-
ing an interim injunction or appointment of a receiver
to preserve evidence or assets.

E. The Organizational Meeting Or
Directions Hearing

When the Tribunal is constituted, it is common for it
to convene an early ‘‘procedural conference’’ for the
arbitrators to meet the lawyers and the party represen-
tatives, to meet and consult with each other, to issue
procedural directions and to set an initial case schedule.

This initial conference often allows the Tribunal to find
out, in a very preliminary sense, what the case is really
about. It is prudent for both sides to submit a pleading
before that meeting so the issues are clear and to max-
imize the prospect that the resulting procedural direc-
tions and case schedule will serve the parties’ needs and
interests. A first meeting may also resolve preliminary
disputes. It is advisable to get the hearing dates locked in
and then work back to set the rest of the procedural
timetable. It is not always an easy task to coordinate
the diaries of three arbitrators who are often much in
demand – let alone, the schedules of parties and counsel.
If hearing dates are not set until later, the dates set for the
initial stages will often slip and lead to requests for exten-
sions, which, in turn, may lead to difficulty in finding
convenient and timely dates for the merits hearing.

Whether at this initial meeting or at a more formal
organizational meeting later, the Tribunal will consider
very early on the following procedural matters:

1. Potential Conflicts. The Tribunal members
should disclose any potential conflicts, any
prior or present contacts with any of the parties,
their counsel or fellow Tribunal members. Ide-
ally, these matters would have been sorted out
before the arbitrators are retained.

2. Discovery (or disclosure, as it is called in the
U.K.). The Tribunal will want to discuss
whether, and if so what, document discovery
is needed: underwriting and claim files, placing
information, documents produced in or relating
to the underlying claims, third party discovery,
etc. and a schedule for discovery and objections.
In the U.K., depositions are not used.

3. Trial Witnesses. The parties should discuss
whether they intend to call live witnesses at
the hearing. Many arbitration agreement pro-
vide that there shall be a hearing at which wit-
nesses may be cross-examined. If the agreement
is silent on the subject, the Tribunal has discre-
tion to decide ‘‘whether and to what extent
there should be oral or written evidence or sub-
missions.’’ Arbitration Act 1996, § 34(2)(h).
The witnesses’ direct evidence is given in the
form of pre-hearing written witness statements,
such that the vast bulk of live testimony is
cross-examination.
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4. Expert Testimony. If a U.K. Tribunal thinks
expert evidence is necessary on any particular
topic, it can ask the parties to call experts or,
unless otherwise agreed, the Tribunal can call its
own experts or legal advisers to report to it and
to the parties. Arbitration Act 1996, § 37(1).
Some Tribunals use their own expert but in
large arbitrations this remains uncommon.
And again, as with fact witnesses, the experts
testify on direct in written form.

5. A Briefing Schedule. The Tribunal will urge
the parties to confer to develop a briefing sche-
dule. Usually there will be simultaneous
exchange of pre-hearing briefs, followed by an
exchange of reply briefs.

6. The Form Of The Award. The Tribunal will
want to discuss the form of the award. For
instance, whether the award must state the Tri-
bunal’s reasons or just the result, i.e., a mone-
tary award or a declaration. The Arbitration Act
1996, § 52(4) calls for a reasoned award unless
the parties agree to dispense with reasons.

It is now also common for tribunals hearing interna-
tional arbitrations in London to adopt the IBA Rules on
the Taking of Evidence, which set out the discovery
process including the process by which witnesses are
identified as trial witnesses and the effects of a witness’s
non-appearance at the merits hearing. Discovery and
witnesses are discussed in more detail below.

F. Pleading Your Case

In the U.K., § 34(2)(c) of the Arbitration Act 1996
leaves it to the Tribunal (and any applicable arbitral
rules or procedures specified by the parties) to decide
what form of written statements of claim and defense
the parties are to use, when they should be supplied
and the extent to which they can be later amended.
When the Tribunal is complete in the U.S., the chair
will often ask the parties to prepare, simultaneously
exchange, and submit to the Tribunal a short Statement
of the Case (usually not more than 10 to 15 pages, plus
the key documents attached as exhibits) outlining the
issues that the Tribunal will be asked to resolve. In the
U.S., formal pleadings are rarely required or used.

Pleadings in London arbitrations consist of a Statement
of Claim, Points of Defense, a Reply and, sometimes, a

Rejoinder or even Sur-Rejoinder. The English pleading
tradition places particular emphasis on precision, the
need for an evidential basis before assertions are made
in a pleading and avoidance of claims of fraud unless
there is clear material to justify the claim. In addition,
parties may ask for Further Information or Further and
Better Particulars with respect to statements of fact in the
pleadings. Leave to amend pleadings is usually liberally
granted.

G. Disclosure and Evidence

Generally, on both sides of the Atlantic, discovery in
arbitration is far more limited than the broad discovery
allowed under Rule 26 and other Federal Rules of Civil
Procedure and analogous state statutes, e.g., N.Y. Civil
Practice Law & Rules § 3101, et. seq.13 Discovery and
the form it will take is limited to the parties’ agreement
and what the Tribunal, in the exercise of its broad dis-
cretion, will allow.

1. Documents

In the U.K., applications for additional documents are
made regularly and the Arbitration Act 1996, § 34(2)(d)
gives the Tribunal the right to determine ‘‘whether any
and if so which documents or classes of documents
should be disclosed between and produced by the parties
and at what stage.’’ There may be wide ranging docu-
ment discovery if the parties agree or if the arbitrators see
some real purpose in permitting it. When discovery is
desirable, be prepared to have a list of what categories of
documents are needed and why. Note that there is
increasing recognition in England, however, that docu-
mentary discovery is time consuming and wasteful.14

2. Witness Testimony

Direct evidence from witnesses is typically taken in the
form of written statements that are exchanged prior to
the merits hearing. These statements, or direct testi-
mony, should concentrate on factual issues and appear
to be the product of the witnesses’ own composition
containing evidence and not argument. If in doubt
keep these short. The other party may require witnesses
to attend the merits hearing for cross examination. Bear
in mind, that if a witness is summoned for cross exam-
ination pointlessly, there is a risk of antagonizing the
Tribunal, which may result in an order to pay the costs
of the exercise — even if you win the case.

3. Discovery Disputes

In a U.K. arbitration, it is vital to take some care at an
early stage in securing the right form of order for
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disclosure. Where the IBA Rules have been adopted
each request must be supported by an offer of relevance.
The Tribunal will then rule (often by completing what
is known as a Redfern Schedule15) on the scope of a
request for disclosure. This can be a detailed exercise
but is still very much less extensive, typically, than if the
parties agree to adopt (in effect) the standard disclosure
that applies to English High Court actions (often
referred to as disclosure in accordance with the Civil
Procedure Rules or CPR).16 In a large international case
it is sensible to agree that just one arbitrator, perhaps
whoever is based in London, can rule on discovery
disputes with a right of appeal to the full panel if
necessary.

4. Expert Evidence

In theory, expert evidence regarding U.S. law is needed
in an English arbitration because the issue is one of fact
not law. It has been common for many years in London
arbitrations for foreign law (particularly U.S. law) to be
cited and argued by English or American counsel. In
some cases, the law is not disputed and the issue may be
purely factual (e.g., is the replacement for the sunken oil
rig much better and more expensive than the original?)
Where the issues of law are substantial however, there
may also be a need for expert evidence.17

In practice, this should be obtained from lawyers of
distinction, prominent academics, or retired judges.
There is a no doubt ill-informed perception in England
that retired federal judges are better than state ones. The
job of the expert is to provide the law for the arbitrators
to then apply to the facts. The more detached the expert
appears to be the more useful he or she will be to the
proponent’s case. The expert should not express a view
about the facts or the application of law to those facts.
Most arbitrators genuinely welcome help from a distin-
guished expert but will be irritated by point scoring. If
your only potential expert is poor or partisan, then
consider forgoing his or her use. Remember also the
human element (e.g., an arbitrator who is an 80 year old
English retired Court of Appeal judge with a back pro-
blem is going to listen very carefully to an 80 year old
retired U.S. appeals judge with a back problem).

5. Discovery From Third Parties

FAA § 7, by its terms, limits the arbitrators’ powers to
compel attendance of witnesses and production of docu-
ments to hearings that are held ‘‘before them.’’ Some
courts have upheld the authority of arbitrators to compel

pre-hearing document exchanges and depositions as
implicit in the Tribunal’s power to subpoena relevant
documents for production at the hearing.18 Other
courts, however, have limited the power of arbitrators
to compel only attendance at the merits hearing.19 In the
U.K., it is also possible to seek an order from the court
against a third party such as a broker but this can only be
enforced against non-parties who are in the U.K.

H. Hearing Preparation

Preparation of pre-trial briefs in a non-jury case in the
U.S. and submissions in a U.K. arbitration are similar.
Preparation of trial exhibits for a U.K. arbitration is,
however, very different. The convention in London is
for the parties to agree upon the files of documents that
are to be compiled and used as a reference at the oral
hearing. This set of files will typically include relevant
inter-party correspondence, a chronological set of the
key documents, files of key contractual documents, wit-
ness statements and expert reports. These are put into
‘‘bundles’’ that are sequentially paginated. Opinions on
effectiveness and usefulness of this procedure vary
widely. American co-counsel often find this process
unduly cumbersome and wasteful; whereas, London
lawyers would argue that it creates a discipline in deter-
mining the key documents.

VI. THE MAIN EVENT

A. Where, When, and How

Generally arbitration cases in London tend take at least
12 to 18 months to complete. Occasionally, if the issue
in dispute is a discreet point of law without any signifi-
cant factual issues, it may be possible to expedite the
procedures, provided the arbitrators’ schedules permit.
Similarly, if the issues are purely legal, the substantive
hearing may last a day or two. If, on the other hand,
there are factual disputes, the merits hearings can last
for weeks, generally in blocks of a week or two at a time.
Arbitrators in London rarely work longer than 10:00
am to 4:30 pm with about an hour for lunch. There are
many places in London at which arbitrations can and
are held. If a case is to last more than a day or two,
professional commercial arbitration buildings of which
there are now several providing secretarial, catering and
other services too are much better than other venues,
however imposing or full of historic interest. The atmo-
sphere of the merits hearings is generally low key –
avoid histrionics and pause before employing a forensic
device that you believe may have some dramatic effect.
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B. Narrowing The Issues

Occasionally issues arise which, if determined prelimi-
narily by the Tribunal, may be dispositive or signifi-
cantly shorten the merits hearing or cause the parties to
resolve their dispute, obviating the need for a hearing
(e.g., contract interpretation). The arbitrators, in their
discretion, may hear such preliminary issues and render
a partial or interim award. It is a good idea to raise the
potential of such an application at the organizational
meeting, although such an issue may arise at a later
stage of the proceeding.

C. The Merits Hearing

Many arbitration agreements will provide guidance and
standards as to how the merits hearing shall be con-
ducted. Reinsurance agreements will often say, ‘‘The
Tribunal shall interpret the Agreement as an honorable
engagement, and shall make its award with the view to
effecting the general purpose of the Agreement in a
reasonable manner rather than in mere accordance
with the literal interpretation of the language.’’ Reinsur-
ance agreements may also provide that ‘‘the Tribunal
shall make its decision considering the custom and
practice of the applicable insurance and reinsurance
business.’’ Similarly, an arbitration agreement may pro-
vide that ‘‘The Tribunal shall be relieved of all judicial
formality and shall not be bound by strict rules of
procedure and evidence.’’ Under English law, however,
it shall be for the Tribunal to decide ‘‘whether to apply
strict rules of evidence (or any other rules) as to the
admissibility, relevance or weight of any material
(oral, written or other) sought to be tendered on any
matters of fact or opinion.’’ Arbitration Act 1996,
§ 34(2)(f).

At the merits hearing, witnesses are handled very dif-
ferently in English arbitrations than in U.S. arbitra-
tions. A witness appearing at the merits hearing will
be asked whether they stand by their pre-submitted
written direct testimony, and whether the statement
should be corrected or amended in any way. If there
are no amendments or supplementations or corrections
to the direct, the offering party tenders the witness to
the opposing party for cross-examination. If a party
refuses to make a witness available for cross examina-
tion, the other party may move the Tribunal to strike
the pre-submitted written direct testimony. But, even if
the direct testimony remains admissible, the witness’s
credibility may be seriously prejudiced. In contrast, in
the U.S., parties will often offer, and the Tribunal will

accept, deposition transcripts of a witness who is not
called to testify at the hearing but whose evidence was
subjected to cross-examination.

With respect to the taking of oral evidence at the merits
hearing, there are three specific areas where English and
American practices differ significantly. First, when it
comes to a witness’s preparation before giving oral evi-
dence, it is routine in the U.S. for counsel and witnesses
to discuss matters about which he or she can be
expected to be cross-examined. In England, the practice
is quite different. Any rehearsal or practice with a wit-
ness regarding how he or she will testify on cross exam-
ination at the hearing is strictly prohibited. For
example, the professional code of conduct applicable
to barristers (known as the Bar Standards Board Hand-
book from January of this year) expressly provides, as
guidance in relation to a barrister’s ‘‘duty to behave
ethically’’, that ‘‘you must not rehearse, practice with,
or coach a witness in respect of their evidence’’ (Part 2,
Guidance gC3).

Secondly, although not universal throughout the U.S.,
there are at least some jurisdictions in which there is no
bar upon speaking to a witness about the case once he
or she has started giving evidence at the merits hearing.
In England, however, it is generally forbidden for a
witness to discuss the case, or speak about the evidence,
with his or her legal team (or indeed anyone else) until
the evidence is completed. This can make it particularly
difficult in re-examination/redirect where the lawyer
may, therefore, have no idea how a witness will answer
a particular question. In exceptional circumstances,
however, as for example, when a wholly new point
surfaces during the course of a witness’s evidence, the
Tribunal may give permission for the lawyer to speak to
the witness about the new point in order to take
instructions. Also, in the U.K., leading questions on
redirect examination are frowned upon and the answers
are generally disregarded.

Thirdly, there is also a significant practical difference in
relation to the cross-examination of opposing witnesses.
In the U.S., it is not necessary to give an opposing
witness the opportunity to deal with points which
may later be relied upon to cast doubt upon the relia-
bility of the witness’s evidence. Once again, the practice
in England is quite different. A witness must be given
the chance to deal with any material parts of the case on
which his or her evidence is to be challenged, and an
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English Tribunal may take a very dim view indeed if
this does not happen (even, for example, precluding the
lawyer from disputing the parts of the witness’s evi-
dence which were not challenged at the time). Where
serious allegations are involved, not giving the witness a
chance to deal with them can even amount to profes-
sional misconduct. In the case of barristers for example,
the professional obligation ‘‘not to abuse one’s role as an
advocate’’ specifically includes a prohibition against
making a serious allegation against a witness whom
the barrister has had the opportunity to cross-examine
unless the witness has been given the chance to answer
the allegation in cross-examination (Bar Standards
Board Handbook, Part 2, Rule rC7.2).

In both U.K. and American arbitrations, counsel will be
permitted to make opening and closing statements.

VII. AND THE AWARD GOES TO . . .

Policies frequently provide for awards to be given within
a specified time (e.g., 90 days after the last hearing). Place
no reliance on such a requirement in London arbitra-
tions. The arbitrators often ask parties to agree to extend
these limits. Furthermore, once final submissions have
been made there are obvious reasons why neither side
likes to complain to the arbitrators except as part of a
joint approach. Arbitration Act 1996, § 52(4) requires
the award to ‘‘contain the reasons for the award unless it
is an agreed award or the parties have agreed to dispense
with reasons.’’

Similarly, unless otherwise agreed, a U.K. Tribunal has
the discretion to award reasonable costs of the arbitra-
tion to the successful party. In the U.K., an award of
‘‘costs’’ may, and usually does, include the ‘‘legal or
other costs of the parties’’ as well as the arbitrators’
fees and expenses. Arbitration Act 1996, § 59(1). In
the U.S., arbitrators generally follow the ‘‘American
Rule’’ that requires each party to bear its own legal
fees and expenses with other expenses of the arbitration
either split or awarded against one party. Some policies
provide that each side will pay their own costs of arbi-
tration proceedings. Beware of these provisions. Unless
this agreement is renewed at the time the arbitration
proceedings are brought, such a provision is void (Arbi-
tration Act 1996, § 60) and the winner will become
entitled to an order that the loser pay its costs (which,
in a large arbitration, can amount to one half of 85% of
the total fees), as well as all the costs of the arbitrators.

Arbitrators in England can and generally do award pre-
award interest. Post-award interest is provided by sta-
tute. Unless otherwise agreed by the parties, a monetary
award may include simple or compound interest on the
whole or part of the award and from such dates, and at
such rates, as the Tribunal ‘‘considers meets the justice
of the case.’’ Arbitration Act 1996, § 49(3).

In the U.S., unless the agreement provides otherwise
(and many do), arbitrators have the power to award
punitive damages. In the U.K., punitive damages are
not recoverable in an arbitration.

VIII. ARE YOU DONE YET?
Arbitration agreements generally say that judgment
may be entered upon the award in any court having
jurisdiction. FAA § 9 confers power to confirm the
award upon the court specified in the agreement or, if
no court is specified, on the U.S. District Court for the
district within which the award was made. In the U.K.,
the Arbitration Act 1996, § 66 grants the court power
to enter judgment on the award.

In the U.S., the power to vacate or modify an award is
found in FAA § 10. The statutory grounds for doing so
are limited to the following:

1. where the award was procured by corruption,
fraud or undue means;

2. where there was evident partiality or corruption
in the arbitrators;

3. where the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon suffi-
cient cause shown, or in refusing to hear evi-
dence pertinent and material to the controversy;
or of any other misbehavior by which the rights
of any party have been prejudiced; or

4. where the arbitrators exceeded their powers, or
so imperfectly executed them that a mutual,
final, and definite award upon the subject mat-
ter submitted was not made.

In the U.K., Arbitration Act 1996, § 67 allows a party
to challenge an award because the Tribunal lacked sub-
stantive jurisdiction. Section 68 allows challenges for
‘‘serious irregularity affecting the Tribunal, the proceed-
ings or the award.’’
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IX. DIMINISHING THE APPEAL OF AN
APPEAL

Many arbitration agreements provide that the award
shall be final and binding and no appeal may be
taken from it. Such a waiver of the right to appeal
will be enforced. Unlike in the U.S., in the U.K., Arbi-
tration Act 1996, § 69 allows an appeal to the court on a
question of law arising out of the award. It is possible to
exclude this right by agreement (in contrast to the right
to challenge an award for lack of jurisdiction under
§ 67, or for serious irregularity under § 68, which are
mandatory). However, such an appeal cannot be
brought unless by agreement of all the other parties
to the proceeding, or by leave of the court. Where
the governing law to be applied by the arbitrators is
foreign law (e.g., New York law), a ruling of the Tri-
bunal in applying that law is a determination of fact,
and not a question of law that may be appealed. If the
parties have agreed to dispense with the reasons for the
Tribunal’s award, it is a waiver of the right to appeal to
the court on a question of law arising out of the award.
Arbitration Act 1996, § 69(1). In the U.S., there is no
similar right of appeal on errors of law.

X. WHAT HAPPENS IN LONDON, STAYS IN
LONDON

Subject to what the agreement to arbitrate provides,
English law recognizes that confidentiality is an implied
term of arbitration.20 The full scope of what this means
is unclear. Confidentiality extends to documents dis-
closed in the arbitration but not necessarily to the arbi-
tration award itself if judicial recognition and
enforcement are sought.21 Further, English courts
have recognized implied exceptions to the common
law confidentiality requirement where needed to com-
ply with securities laws, reports to reinsurers, and the
like.22 The trend in the English law is towards increased
confidentiality. This is in contrast to that of similar
jurisdictions, like Australia, that seem to be going the
other way. In practice, the announcement of the exis-
tence of arbitration proceedings and the result is very
common. Publicity about what is said during hearings
is universally regarded as unacceptable.

For lawyers, one problem is that the reasoning in
awards is confidential and rarely reported. For a policy-
holder, this is frustrating because the insurer will have
access to all arbitration awards that it received. Insurers
have been known to seek to rely on past arbitration
awards in previous cases as being of precedential effect.

These should be subject to exclusion (perhaps after
seeking discovery of all previous awards). Past awards
involving others should have no value as legal prece-
dents. Access to past awards does however provide
invaluable intelligence. In the U.S., arbitration awards
may be given collateral estoppel effect even in the
absence of an identity of parties to the prior award.23

In the U.K., mutuality of estoppel is required.

XI. CONCLUSION
In his entertaining memoirs, DC Confidential, Sir Chris-
topher Meyer – Britain’s Ambassador to the U.S. at the
time of September 11 and the Iraq War – says:

Every year, in September, I used to address
new arrivals at the embassy with their families.
The core of my message was always the same:
think of the U.S. as a foreign country; then
you will be pleasantly surprised by the many
things you find in common. . . . Think of
America as Britain writ large, and you risk
coming to grief.24

If there is one top tip for an American lawyer coming to
an English arbitration for the first time, it is to take this
approach in reverse. We hope that the contents of this
paper will at least have reduced the risk of coming to
grief.
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