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Nonphysician Practitioners: A Bridge To The Future In Healthcare

By Katherine Benesch, Esq., Duane Morris LLP, Princeton, New Jersey and David J.
Hyman, Esq., Tulsa, Oklahoma

I. Introduction

In the current debate over reform of the healthcare system, the cost of care has become
a major battle ground. An important issue in the battle is how to reduce the cost of care
while maintaining quality and access to care for as many people as possible. Many
studies of the components of healthcare cost have revealed that the cost of care

rendered by physicians is a major contributor to the escalation of the amount of money
spent on healthcare. This article will discuss an important, less costly but often
overlooked addition or alternative to physician care—the use of nonphysician practitioners
(NPPs) to provide care in a less expensive manner.

II. Who Are Nonphysician Practitioners?

There is no generally accepted definition of the term “nonphysician practitioner,” and the
term has a fluid meaning that is often applied to other disciplines such as dentists,
podiatrists, and chiropractors. The nonphysician practitioners addressed in this article,
however, will be those that are listed in the attached chart (click here to view the chart).
The scope of practice, licensure, and credentialing requirements for each NPP are
established by the law of the jurisdiction in which the NPP practices. Also, individual
payors (state and federal governmental as well as private payors) may set criteria for
reimbursement of NPP services, and these may differ from state to state. Therefore, the
general descriptions in the attached chart should be confirmed for each NPP, each
applicable jurisdiction, and each payor.
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III. The Economics of Including Nonphysician Practitioners in a Hospital or
Medical Practice Setting

The cost of healthcare continues to escalate. Yet, the level of reimbursement for
healthcare services is expected to decrease because there is no longer enough money in
the system to cover costs at current levels. As a result, the use of less costly NPPs has
expanded to provide services that patients traditionally received only from more
expensive physicians. Consider, for example, the hospital emergency department. In
addition to emergency physicians, the hospital or emergency department physicians’
group may employ any of the following to supplement the work of physicians: physicians’
assistants, nurse practitioners, and social workers. Each of these NPPs is less costly to
employ than a physician. While NPPs must be state-licensed and are more limited than
physicians in the services they may render, these non-physicians are capable of
performing many of the services required in the practice setting. Thus, NPPs expand the
availability of physicians to attend to more extreme emergencies and complex medical or
surgical problems. Indeed, they also may be more attuned than physicians to providing
routine types of services.

Consider the physicians’ practice that employs nurse practitioners and physicians’
assistants. Many states allow nurse practitioners to perform services that once were
provided only by physicians.[1] The practice hires the NPPs and pays them a salary. (In
2007, the average annual salary for a full-time nurse practitioner in the United States
was $81,397 and for a full-time physician’s assistant, $86, 214.[2]) Although the
physician may see the patient for a few minutes, the nurse practitioner or physician’s
assistant may continue to provide most of the routine diagnosis and treatment. The
physician-employer will be able to bill Medicare for the service, as long as there is
compliance with the appropriate reimbursement requirements. The Social Security Act, §
18610(s)(2)(A), provides for Medicare coverage of services performed by NPPs “incident
to” the professional services of a physician. Under the “incident to” Medicare rules, as set
forth at 42 C.F.R. § 414.34, “Services of nonphysicians that are covered as incident to a
physician’s service are paid as if the physician had personally furnished the services.” To
be “covered as incident to a physician’s service,” the services of a NPP must be: (1) an
integral, although incidental, part of the physician’s professional service; (2) commonly
rendered without charge or included in the physician’s bill; (3) of a type [of services] that
are commonly furnished in a physician’s offices or clinic; and (4) under the physician’s
direct supervision or by auxiliary personnel under the physician’s direct supervision.[3] If
the NPP is an employee of the physicians’ medical practice group, the NPP’s services
could be billed as an NPP service or as a physician service, rather than as an “incident to”
service. In these circumstances, assuming all criteria are met, the physician will be fully
reimbursed for the services rendered and billed as a physician service. It should be noted



that the Department of Health and Human Services Office of Inspector General (OIG) has
expressed concern about the use of NPPs to perform “incident to” services in physicians’
offices. The Fiscal Year (FY) 2009 OIG Work Plan[4] noted that “these services may be
vulnerable to overutilization or put beneficiaries at risk of receiving services that do not
meet professionally recognized standards of care.”[5] In August of 2009, the OIG
produced a report based on data from the first three months of 2007, which found that,
“Unqualified nonphysicians performed 21 percent of the services that physicians did not
perform personally.”[6] This verifies the OIG’s assertion in its FY 2009 Work Plan that it
needs to examine the qualifications of NPPs performing “incident to” services to assure
compliance with professionally recognized standards of care.

As an alternative to “incident to” billing, the NPP who has the right to provide the care
may bill Medicare directly for services rendered. For example, services performed by
CRNAs, physical and occupational therapists, and others may be billed directly by the
NPP, as long as the appropriate Medicare and other conditions for reimbursement are
met. (See chart above for details.) There may be some circumstances, however, where a
hospital employs an NPP (nurse practitioner or physician’s assistant) to perform pre-
operative history and physicals, which are not billed to any payor. This may be done to
improve services to the patient and to increase pre-op efficiencies for the hospital.

CRNAs provide the majority of anesthesia services in rural communities where physician
anesthesiologists are rare. Like other advanced practice nurses, CRNAs do not require a
physician to delegate tasks to them (as do PAs). However, CRNAs generally are required
to practice “in collaboration and consultation and with the consent of a physician” or
under the supervision of a physician. A CRNA may bill Medicare directly for services or
have payment made to an employer or other entity with which she has contracted to
provide her services. CRNA services are reimbursed by Medicare either directly to the
CRNA or as part of the bundled hospital procedure, as the case may be. Under Medicare,
if the CRNA’s services are furnished in a hospital, the CRNA must be supervised by a
physician who is immediately available, unless the hospital has a state exemption from
this supervision requirement.

Under these various arrangements for provision of care and payment, patients are able to
receive quality care from licensed and certified providers, NPPs are paid a market wage,
and physicians may be compensated for the employment of NPPs to assist in the
provision of care and expand the physicians’ availability to patients for services that
require a higher level of medical expertise.



IV. Credentialing and Medical Staff Privileges for Nonphysician Practitioners

Before an NPP begins to work, either with a physician practice, with a hospital, or
independently, the practitioner must be credentialed in his particular profession and
licensed by the states in which he wishes to work. In addition, any NPP who wishes to bill
Medicare must meet the program’s required qualifications as a provider in that specialty.
For example, for a CRNA to qualify to receive payment under Medicare, she must be
licensed by the state of practice as a registered nurse, have state authorization to act as
a nonphysician anesthetist, have graduated from a nurse anesthesia educational program
recognized by the Council on Accreditation of Nurse Anesthesia Programs, and have
passed the certification examination of the Council on Certification of Nurse Anesthetists,
or the Council on Recertification of Nurse Anesthetists.[7]

Hospital and facility credentialing requirements for NPPs have developed as a reflection of
the rules traditionally applicable to physicians. An example is the case of certified
registered nurse midwives (CRNMs), practitioners who have often contended with
physicians over the issue of clinical privileges within hospitals.[8] In recent years, more
institutions have credentialed CRNMs with admitting and/or attending hospital privileges.
Where a CRNM has achieved clinical privileges, she frequently may admit her own
patients to the hospital and care for them in that institution. However, some hospitals
credential CRNMs for “attending” privileges only. With attending privileges, the midwife
may care for her patient in the hospital, once that patient has been admitted to the
hospital by a physician. By contrast, many hospitals still do not credential nurse midwives
for hospital admitting privileges at all.[9] In these cases, the back-up consulting
physician becomes of paramount importance in order for the CRNM to care for her
patients. Physician back-up is usually provided pursuant to an agreement between the
nurse midwife and the back-up physician: the physician admits the patient to the
hospital, after which the nurse midwife may continue providing care. In some cases
groups of CRNMs may hire the back-up physician, the physician group may hire the
CRNM, or both CRNM and back-up physician can be employed by a hospital or larger
group. Under Medicare, a nurse midwife may provide services within the scope of her
license, in circumstances where the service would be covered if provided by a physician
or incident to a physician’s service.

The Joint Commission addresses credentialing of all types of NPPs in its Hospital
Accreditation Standards Elements of Performance (EP). Specifically, in its chapter on
Management of Human Resources, the Joint Commission states at its HR Standard 1.20
(“Staff qualifications are consistent with job responsibilities”) that, "EP 13 applies to
physician assistants and APRNs [advanced practice registered nurses[10]]” (emphasis
added). The Joint Commission’s EP 13 sets forth in pertinent part that:



The leaders ensure that physician assistants and APRNs who practice within the
hospital are credentialed and privileged and reprivileged through the medical staff
process or an equivalent process that has been approved by the governing body. An
equivalent process at a minimum does the following:

Valuates the applicant’s credentials

Evaluates the applicant’s current competence

Includes peer recommendations

Involves communication with and input from individuals and committees,
including the (Medical Staff Executive Committee), in order to make an informed
decision regarding the applicant’s request for privileges

Thus, NPPs in hospitals must be credentialed by the Medical Staff Executive Committee
with the same rigor that applies to physicians in order to satisfy the performance
standard set forth by the Joint Commission. This is true whether the credentialing process
is the same as the regular medical staff process, or whether NPPs’ credentials are
reviewed through a separate, equivalent process.

Finally, all NPPs who wish to be compensated for their services by managed care
companies, insurance companies, and other payors may first need to be credentialed by
the payor, even if the services rendered by the NPP are being billed by another provider
or institution. Historically, managed care companies have attempted to exclude the
services of some NPPs from coverage. For example, behavioral healthcare providers
(clinical psychologists and/or social workers) were often unable to pass the credentialing
hurdle in order to be included on the payor’s managed care provider list. This may
change, however, with the Mental Health Parity and Addiction Equity Act of 2008, which
became effective on January 1, 2010, and requires that mental health services be
provided to patients on a par with the more traditional health services that are
covered.[11]

In sum, the credentialing gauntlet for NPPs is extensive and varied. State licensure
requirements might include prior certification from a private practitioner specialty society
such as the American College of Nurse Midwives Certification Council or the Council on
Certification of Nurse Anesthetists. In turn, most of these society certifications, as well as
certification by national professional associations (for example, the American
Occupational Therapy Association), require an examination and/or completion of practice
criteria. Further, Medicare, private insurers, and managed care companies require
separate criteria to participate in and be paid through their programs, and hospitals may
require yet another set of criteria for credentialing in order to work through the institution
or on its premises. While the requirements to qualify for each of these certifications,
licensures, and coverages may overlap, a number of the requirements will be different.
Also, the timing of initiation and renewal of each of these certifications and credentialing



applications will be separate. It is for this reason that the Advanced Practice Nursing
Consensus Work Group produced its "Consensus Model for APRN Regulation: Licensure,
Accreditation, Certification & Education” on July 7, 2008 to begin the process of
standardizing the requirements for advanced practice registered nurses.

V. Interstate Practice: What Happens When an NPP Crosses the State Line?

Many NPPs—especially advanced practice nurses—are gaining expanded responsibility for
the care and treatment of patients in more than one state. NPPs who work with large
providers that have multiple facilities often cross state borders to carry out their patient-
care assignments. This may require the nurse to have numerous state licenses even
though he may work for a single provider. Likewise, NPPs working in telehealth, home
health, and education and training that perform long-distance monitoring of patients, or
do hospital follow-up care by telephone or training in multiple states, ordinarily require a
license in each state in which they provide services.[12] Indeed, an NPP’s failure to be
licensed in each jurisdiction in which he provides services, whether in person or
electronically, may subject him to a regulatory or criminal prosecution for practicing
nursing without a license.

Although registered nurses have gained limited interstate practice authority, the same
benefit is not available for advanced practice nursing by an NPP. In order to permit
registered nurses to provide services in more than a single jurisdiction, a number of
states have entered into the “Nurse Licensure Compact.”[13] The Nurse Licensure
Compact enables a nurse who is licensed in any of the member states to practice nursing
in any of the other member states without the necessity of obtaining another license in
that state.[14] However, the Nurse Licensure Compact does not provide assistance to
nonphysician practitioner nurses—advanced practice nurses. As provided at Article III(d)
of the model nurse licensure compact legislation:

This Compact does not affect additional requirements imposed by states for
advanced practice registered nursing. However, a multistate licensure privilege to
practice registered nursing granted by a party state shall be recognized by other
party states as a license to practice registered nursing if one is required by state
law as a precondition for qualifying for advanced practice registered nurse
authorization. (emphasis added)

Thus, for example, if a nurse in one jurisdiction is a registered nurse with additional
certification as a nurse anesthetist, when she travels to an adjoining jurisdiction the
Nursing Licensure Compact will authorize her to practice only as a registered nurse, but
not as a nurse anesthetist.



VI. Antitrust: Interference with NPPs’ Access to Payment, Patients, and
Facilities

One of the purposes of the antitrust laws as applied to healthcare is to assure
competition among providers, thereby reducing the cost of services rendered to patients.
As more nonphysician practitioners gain credentials to provide care, they have met
competitive opposition from the healthcare providers who had previously enjoyed
unchallenged access to patients, facilities, and payment. In antitrust terms, this spawned
cases involving refusal to allow NPPs to practice in markets and in facilities essential for
their livelihood.

The antitrust law gives nonphysician practitioners the power to enter healthcare provider
markets free of unreasonable commercial obstruction; nonetheless, reasonable and lawful
obstructions continue to exist that may frustrate the nonphysician practitioner’s
professional activities. Particularly, a nonphysician practitioner may be excluded upon a
showing that her exclusion or limitation resulted in truly increased efficiency, lower cost,
and higher quality of care in the particular market in which the practitioner functions.

A fundamental competitive assault on NPPs has been the group boycott or concerted
refusal to allow the NPP to practice. Boycotts and refusals to deal with NPPs, if proven,
are a violation of the Sherman Antitrust Act, 15 U.S.C. § 1.[15] If those who refuse to
employ NPPs or allow them to practice also have sufficient market power to coerce others
to avoid the NPPs, then the boycott usually will be viewed as a per se violation of the
Sherman Act[16] for which no further proof of injury to competition is required. Outside
this narrow corridor of per se cases, boycotts and refusals to deal with NPPs are
evaluated under the antitrust “rule of reason.”[17] In rule of reason cases, once the
plaintiff has presented a prima facie boycott case, the defendant may justify its conduct
by showing a procompetitive purpose that outweighs the anticompetitive effect of the
boycott or refusal to deal with the NPP. A procompetitive justification that defendants
have offered is the “patient care” or “quality medicine” defense. This is based on the
notion that the exclusion of NPPs was in furtherance of quality healthcare and for the
public good—an end achieved by barring unqualified, dangerous practitioners from the
healthcare market. To be successful, this defense must rest upon a showing that the
boycott was based on reasonable concern for scientific method and not by the desire for
economic advantage.[18] Thus, for example, in Wilk v. American Medical Association, the
AMA argued that its boycott of chiropractors was not unlawful because its purpose was
good “patient care,” a defense that ultimately failed largely because the AMA was unable
to prove that its boycott was primarily motivated by a reasonable concern for scientific
method.[19]



Other procompetitive reasons for excluding NPPs from the practice market also have
been allowed. In Bhan v. NME Hospitals, Inc.,[20] an exclusion of nurse anesthetists from
a hospital was reviewed as a possible group boycott under rule of reason analysis, and
the defendant successfully offered evidence of procompetitive offset to the
anticompetitive effect of its action.[21] The Bhan court explained that in a rule of reason
analysis a hospital may make decisions “about the types of qualifications a practitioner
must have to apply for staff privileges in various fields of practice” in order to provide
“efficient, higher quality service in order to compete against other hospitals,”[22] and
that “the choice of physician over nonphysician providers may actually sharpen
competition by making [the defendant hospital] a more attractive competitor in the
patient market.”[23] On the other hand, the court continued,

a plaintiff may be able to establish . . . that the physicians are conspiring to drive the
nurses out of business because their services are just as good but cheaper. The hospital
may be shown to be acceding to the doctors’ wishes because of its wish to retain certain
of the doctors’ services. In that case, the practice of excluding nonphysician providers as
a class would appear to be anti-competitive.[24]

Exclusion of an NPP from an “essential facility” may also rise to the level of an antitrust
violation. This theory was explained in Registered Physical Therapists, Inc. v.
Intermountain Health Care, Inc.,[25] in which a hospital’s refusal to lease space in a
medical office building to physical therapists was alleged to violate Section 1 of the
Sherman Act. The plaintiff therapists’ theory was that the lessor was unlawfully
restricting competition by refusing to allow the NPPs access to a resource needed in order
for them to practice, thereby curtailing competition for healthcare services in the relevant
market. The court defined an “essential facility” as one that could not reasonably be
duplicated by would-be competitors and that is necessary if one wishes to compete. Here,
the court determined that the office building was not an “essential facility” because the
physical therapists could find other clinical space in the geographic market, and therefore
the market did not lose competition for physical therapy services. A similar point also was
made in Salem Women’s Clinic, Inc. v. Salem Hospital,[26] in which the court observed
that the “essential facilities” doctrine imposes on the owner of a facility a duty to make
that facility available to its competitors on a nondiscriminatory basis, if the facility is
essential to competition in a given market and cannot reasonably be duplicated.

VII. Application of the Stark Law and Anti-Kickback Statute to Nonphysician
Practitioners

While compliance with the Stark and Anti-kickback laws has focused on referrals and
payments to and from physicians, these statutes and related regulations can have a



dramatic impact on nonphysicians as well. This can occur both directly and indirectly,
depending on who submits the bills and how the services are rendered.

The Stark Law

The Stark Law[27] is technically directed at physicians, with the aim of preventing them
from referring patients to medical businesses and other designated health services (DHS)
in which they have a financial interest.[28] Nonetheless, NPPs may be implicated in the
application of the regulations to referral schemes involving physicians and/or their
families. The Stark Law prohibits a physician from making a referral for a DHS to any
entity in which the physician or the physician’s immediate family member has a financial
relationship (direct or indirect), unless one of the many exceptions is met. The Stark Law
also prohibits billing for a service or an item if it is provided as a result of a prohibited
referral. Nonetheless, where the referring physician personally provides a DHS, this is not
defined as a referral under the Stark Law.

Professional services independently billed by NPPs are not defined in the Stark Law as
physician services. Further, referrals by NPPs generally do not involve the Stark Law, as it
only applies to physicians’ financial arrangements. Nonetheless, the Stark Law could be
implicated when referrals are made by a NPP when the NPP is directed or controlled by a
physician because the NPP’s action may be imputed to the physician who directs or
controls the NPP.[29] Thus, if a referral is made by an NPP that is not in compliance with
the Stark regulations, it could be an illegal referral for which the physician will not be
paid, and for which penalties could be imposed.

Further, services performed by an NPP pursuant to a physician’s referral in violation of
the Stark Law may become tainted by the physician’s violation, such that the NPP might
not receive payment for services rendered at the behest of the physician, and other Stark
Law and False Claims Act penalties may come into play. In addition, an NPP who
independently submits a claim for payment pursuant to an illegal referral from a
physician could violate the Stark law, which could result in a violation of the federal False
Claims Act (FCA),[30] state false claims or fraud prohibitions, or the recently enacted
Fraud Enforcement Recovery Act (FERA) amendment to the FCA. The FCA (the federal
government’s primary litigation tool in the fraud arena) applies to anyone who submits a
fraudulent claim to the government. Under FERA, there could be liability for an
inadvertent submission of a claim or the making of a material false record or statement in
violation of the Stark Law. In other words, FERA expands liability for the making of a
false claim, even if no claim for payment is sought. Penalties for Stark Law violations
include: (1) nonpayment; (2) payment by the provider of refunds for overpayments; (3)
civil monetary penalties of not more than $15,000 per improper claim; and (4) possible
exclusion from the federal or state payment program. Under the FCA, penalties include



statutory treble damages and additional mandatory penalties of $5,500 to $11,000 per
claim. Thus, an NPP who accepts a referral that is considered illegal, and attempts to
receive payment for that service or submits a material false statement to the
government, could be prosecuted severely.

The Anti-Kickback Statute

While the changes to the Stark Law have been much in the news recently, the federal
Anti-Kickback Statute,[31] could present even greater problems for NPPs. The reach of
the Anti-Kickback Statute is wider than that of the Stark Law because it makes it a crime
for anyone—not only physicians—to knowingly and willfully, offer to pay, solicit, or
receive remuneration, directly or indirectly, overtly or covertly, in cash or in kind, in
return for referring an individual to a person for the furnishing or arranging for any item
or service, payable in whole or in part, under a federal healthcare program, or in return
for purchasing, leasing, ordering or arranging for any good, facility, service, or item
payable under a federal healthcare program.[32] In other words, payments for referrals
are prohibited.[33] Because of the Anti-Kickback Statute’s expansive reach, any NPP may
be caught in the broad web of anti-kickback violations if the practitioner is not careful in
the amount of payment that changes hands and for what purpose. In addition to the
federal statute, many states have also enacted their own anti-kickback statutes, modeled
on the federal law. Thus, NPPs could be found in violation of both state and federal anti-
kickback laws for making prohibited payments or offering incentives for referrals.

As part of its oversight of the federal fraud and abuse laws, the OIG issues an annual
Work Plan to advise of its priorities for the coming fiscal year. In its FY 2009 Work Plan,
the OIG described several activities it planned to review that relate to NPPs. The OIG
indicated that it would “examine the qualifications of nonphysician staff that perform
‘incident to’ services and assess whether these qualifications are consistent with
professionally recognized standards of care.”[34] In its effort to conform the
interpretation of the Stark Law self-referral rules with the Medicare coverage and
payment rules, CMS revised the definition of “incident to” services to clarify that both
services and supplies provided “incident to” a physician’s professional services are
included in “incident to” services, as long as they do not have their own independent
statutory benefit category. The 2009 OIG Work Plan also singled out for enforcement
“incident to” services typically performed by nonphysician staff members in physicians’
offices. The Social Security Act § 18610(s)(2)(A) provides for Medicare payment for
services performed and supplies “incident to” the professional services of a physician. In
its 2009 Work Plan, the OIG expressed concern that there may be overutilization of these
“incident to” services that will “put beneficiaries at risk” if the services do not meet
professionally recognized standards of care.



In addition, the OIG stated that in 2009 it would review services to inpatients of Medicare
participating hospitals performed by clinical social workers in order to determine whether
these services were separately (and inappropriately) billed to Medicare. The OIG
announced that it also would review outpatient physical therapy services provided by
independent therapists to determine whether claims made by these NPPs were
“reasonable, medically necessary or properly documented” and properly billed to
Medicare. Tying their investigations to the Stark Law, the OIG was going to review
services, billing patterns, and provider profiles in geographic areas where there are high
concentrations of independent diagnostic testing facilities (IDTFs) and the practitioner
performing the services may be a NPP.[35]

VIII. Conclusion

The use of services rendered by nonphysician practitioners presents a viable, less
expensive addition and alternative to physician services, and in some cases, to hospital
care. The provision of care by NPPs has increased due to the shortage and cost of
physicians’ services in some specialties and geographic areas, and due to patients’
preference for NPPs in some medical specialties (nurse midwives, for example.) As NPPs
and physicians working with them can be reimbursed for services rendered, the use of
NPPs in patient care is likely to continue to increase in almost all healthcare settings.

Counsel advising a nonphysician practitioner must become familiar with the particular
state and federal laws applicable to the NPP’s specific practice, as these vary widely by
practice area and jurisdiction in which the NPP may render services. These statutes and
regulations primarily include licensure requirements, mandates and limitations on
practice structure, billing, and conduct. In light of the OIG study noted above,[36]
counsel must be watchful that all NPPs are practicing within the standards for
professional licensure and credentialing of their specialty. Counsel also should become
familiar with the requirements of payment plans and facilities with which the NPP may
become affiliated, for these may require more or different credentialing and other criteria
than are required for licensure. Representation of an NPP should also entail familiarity
with the business environment in which the NPP operates, with a particular eye toward
the economic advantages that a NPP may bring to an employer, facility, or health system,
as well as any restrictions on business relations and transactions, including those that
may be imposed by state and federal antifraud and other laws and regulations. As such,
counsel should be attentive to possibly unlawful anticompetitive restrictions encountered
by the NPP. Finally, these same issues should be of concern to counsel for healthcare
practitioners and others working with NPPs, such as employers or contractors, who want
to guard against liability for the actions of unlicensed, improperly credentialed, or
unqualified NPPs.
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