Eminent Domain in New Jersey After Kelo:

What's Next?

by James J. Ferrelli

The power to take private property by
way of condemnation is among the
most awesome powers possessed by
the government in a free society. Like
so many things in the law, the notion
of condemning blighted properties
for redevelopment to stimulate
economic growth and commerce does
not sound bad in the abstract,
especially when one considers that
land is relatively limited in our state.

n the appropriate case, the government’s taking of
blighted property and paying fair compensation to
the owner in order to allow that property to be rede-
veloped would seem to be a necessary exercise of gov-
ernmental power to serve the greater public good.

But what about those instances where a businessman's
small but successful business happens to be located in or near
a neighborhood that becomes slated for redevelopment? And
what about the homeowner who happens to live in or near a
neighborhood where some of the properties are abandoned,
in serious disrepair, or otherwise distressed? And what of
those instances where the city fathers have made up their
mind that a particular part of the city is in need of redevelop-
ment? For the small business owner, the homeowner, or the
neighborhood that is the target of such redevelopment, there
are few situations more traumatic than being uprooted from
their business or home of many years.

Following the United States Supreme Court’s decision in
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Kelo v. City of New London,' debate regarding these very ques-
tions—and the appropriate scope of the government’s power
to take private property through eminent domain—intensi-
fied. In New Jersey, courts grappled with the scope of appro-
priate eminent domain authority in three noteworthy cases
decided in 2005—Mount Laurel Twp, v. Mipro Homes, L.L.C.;?
Twp. of Bloomfield v. 110 Washington Street Assocs.,* and LBK
Assocs. v. Borough of Lodi.* Following a summary review of Kelo



In Kelo, a 5-4 majority of the Supreme Court held that the city of New London,
Connecticut, through a nonprofit development corporation, could exercise
eminent domain against nine properties located in a redevelopment area,

notwithstanding that the ;pecific properties at issue were not blighted or
otherwise in poor condition, but were condemned only because they were

located in the redevelopment area.

and its immediate aftermath, this article
will review these three recent New Jer-
sey eminent domain decisions.

Kelo: Substantial Deference to
Governmental Decisions Pursuant to
a "Carefully Considered Development
Plan”

In Kelo, a 5-4 majority of the
Supreme Court held that the city of
New London, Connecticut, through a
nonprofit development corporation,
could exercise eminent domain against
nine properties located in a redevelop-
ment area, notwithstanding that the
specific properties at issue were not
blighted or otherwise in poor condi-
tion, but were condemned only because
they were located in the redevelopment
area. The Supreme Court refused to sec-
ond-guess the city’s determination that
the area at issue, including the non-dis-
tressed properties, was sufficiently dis-
tressed to justify a program of economic
rejuvenation.

As the majority explained, the case
turned on “whether the City's develop-
ment plan serves a ‘public purpose.’”
The Court held that the goal of econom-
ic development “pursuant to a ‘carefully
considered’ development plan” quali-
fied as a “public use” within the mean-
ing of the takings clause of the Fifth
Amendment.® The Kelo majority granted
substantial deference to the Legislature
based upon the city’s detailed develop-
ment plan, noting that there was no evi-
dence of “an illegitimate purpose,” and
the development plan “was not adopted

‘to benefit a particular class of identifi-
able individuals.”"”

The Aftermath of Kelo: Legislative
Change and New Claims?

Reaction following Kelo was impas-
sioned, reflecting the sentiment set
forth in Justice Sandra Day O'Connor’s
dissent: “Nothing is to prevent the State
from replacing any Motel 6 with a Ritz-
Carlton, any home with a shopping
mall, or any farm with a factory.” By
mid-August 2005, new legislation had
been planned or introduced in some 22
states, including New Jersey, seeking to
limit the reach of eminent domain pow-
ers following Kelo. In New Jersey,
both
gubernatorial candidates called for leg-

besides proposed legislation,
islative action to protect homeowners
from Kelo-type takings. .
Kelo, however, does not totally
immunize local government in exercis-
ing eminent domain powers to seize pri-
property
development. Justice John Paul Stevens’

vate for economic
majority opinion states that eminent
domain would be inappropriate where
the “actual purpose was to bestow a pri-
vate benefit.”!* Moreover, Kelo expressly
leaves open the possibility that eminent
domain could be challenged where it is
exercised in the absence of a “carefully
considered” development plan, or
where there is evidence of an “illegiti-
mate purpose” or that the development
plan was adopted to benefit “a particu-
lar class of identifiable individuals.”"

Such claims have recently been

asserted against the city of Philadelphia
Under GFB, Inc. v. City of
Philadelphia, a federal civil rights suit
filed in the United States District Court
for the Eastern District of Pennsylvania

in Down

by landowners asserting that the city
illegally used its eminent domain pow-
ers to take four acres of land to create a
driveway for an 11-acre FedEx facility.
The suit alleges that the city’s redevelop-
ment authority never developed a care-
fully considered development plan, and
that its taking was done solely to bene-
fit a private corporation.”* While the
outcome of the Down Under GFB case
remains to be seen, it is clear that even
the Kelo majority opinion reaffirms cer-
tain limits on the exercise of eminent
domain power.

Mipro: Open Space Preservation
Trumps Large Single-Family Homes

In what is likely a landmark eminent
domain decision, Mount Laurel Twp. v.
Mipro Homes, L.L.C.," the Appellate
Division of the superior court reversed a
trial court determination that Mount
Laurel Township had improperly exer-
cised eminent domain in condemning
land for the stated purpose of open
space preservation. In Mipro, the court
framed the issue as “whether evidence
that a municipality’s motive in selecting
properties for open space acquisition is
to slow down residential development
makes use of the eminent domain
power for this purpose improper.”"

The Mipro site was a 16.3-acre parcel
occupied by a single house, located in a
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' The Mipro decision has been viewed by some as an assault on housing and the

building industry. However, Mipro is perhaps best understood as a case about
the preservation of an increasingly scarce natural resource, open space.

residential zone. The township did not
initially list the Mipro parcel on its list
of properties to be acquired for open
space because Mipro’s predecessor in
title had planned an assisted living facil-
ity on the site that would have included
affordable housing. After Mipro pur-
chased the property and had obtained
preliminary subdivision approval for a
development of 23 single-family homes,
Mount Laurel’s governing body added
the parcel to its list of property to be
acquired under its open space acquisi-
tion program. Prior to final subdivision
approval, the township passed an ordi-
nance authorizing acquisition of the
property. Mount Laurel filed a condem-
nation action 15 days after final subdivi-
sion approval, and a declaration of
taking a week later.”

The trial court in Mipro determined
that the township had initiated condem-
nation proceedings for the facially valid
purpose of preserving open space, but
that its real motive was to prevent
another residential development. The
court concluded that the articulated
public purpose for the taking—the
preservation of passive open space—was
not based on true public need, but rather
was stated in response to anti-develop-
ment community sentiment expressed
at the polls, as well as clear indications
from township officials that they intend-
ed to stop residential development.'s

In reversing the trial court, the
Appellate Division discussed at length
the “multiple statutory enactments”
reflecting the public interest in acquisi-
tion of land for open space and a
municipality’s statutory authority to
exercise eminent domain to acquire
land for open space.” According to the

Appellate Division, the absence of a
plan to devote the condemned land to
active use did not prevent the munici-
pality from exercising eminent domain
to conserve land for open space. Citing
the Green Acres statutes,' the Munici-
pal Trust Fund Act,"” and the Garden
State Preservation Act,® the Appellate
Division explained that these numer-
ous statutes “recognize that open space
acquisition may serve the public inter-
est not only by setting aside land for
potential future recreational uses but
also by preventing development that
may aggravate a municipality’s traffic
congestion and pollution problems and
put additional strain on municipal serv-
ices such as schools."”

The Appellate Division was not trou-
bled by the fact that the zone in which
the subject property was located was not
designated as open space in Mount Lau-
rel's master plan under the Municipal
Land Use Law (MLUL).”® The court
explained that the issue was one of emi-
nent domain and not zoning, and that
the statutes authorizing the acquisition
of land for open space acquisition,
including the statute establishing the
Office of Green Acres,” “establish sepa-
rate administrative procedures designed
to assure that the municipality’s open
space program reflects sound plan-
ning."* Since the township had applied
to and secured a grant under the Green
Acres Program, there was a finding that
the Mipro site was suitable for open
space acquisition.”

Similar to Kelo, the Appellate Divi-
sion’s ruling reflected deference to the
municipal determination. The court
ruled that even if the township’s pri-
mary goal was to slow down residential
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development, this was not a basis to
find that the use of eminent domain
constituted fraud, bad faith or manifest
abuse. Rather, the Appellate Division
explained, the township had a reason-
able basis for concerns about aggravated
traffic congestion, pollution problems,
and additional stress on its school sys-
tem and other municipal services that
would flow from additional residential
development.® Interestingly, the Appel-
late Division suggested that its decision
might have been different had the prop-
erty owner intended to construct facili-
ties implicating significant public
interests, such as medical rehabilitation
and nursing facilities, or affordable
multi-family housing.”

The Mipro decision has been viewed
by some as an assault on housing and
the building industry. However, Mipro is
perhaps best understood as a case about
the preservation of an increasingly
scarce mnatural resource, open space.
Unlike many eminent domain cases,
Mipro arose in the context of an exten-
regulatory
framework articulating a strong public

sive state statutory and

interest in the preservation of open
space and in a specific factual scenario
in which the state had approved fund-
ing earmarked for the preservation of
the subject property. Further, the factual
record revealed widespread local sup-
port for the preservation of any open
space remaining in Mount Laurel's
dwindling inventory of undeveloped
land. Given the complete absence of
evidence that other private parties
would benefit or profit from the taking
of the subject property, the legislative
and local determination to preserve
open space carried the day.



Finally, in terms of intangibles, the
Mipro plaintiff was a developer seeking to
turn open space on which an assisted liv-
ing facility had previously been planned
into a 16-acre subdivision comprised of
large, expensive houses—quite a differ-
ent situation from homeowners being
thrown out of their homes by a taking.

In contrast to the deference to the
governmental action in Kelo and Mipro,
two trial courts in New Jersey recently
struck down takings based upon the
insufficiency of the evidence relied
upon by the municipalities as justifica-
tion for the redevelopment project.
These cases, addressing challenges to
the exercise of eminent domain under
New Jersey's Local Redevelopment and
Housing Law (LRHL),*® suggest that
Kelo may be of limited relevance in
redevelopment condemnation cases in
New Jersey because of the extensive
statutory requirements that must be
satisfied as a prerequisite to a taking
under the LRHL.

Bloomfield: Insufficient Evidence and
the Appearance of Impropriety

In Township of Bleomfield v. 110
Washington Street Assocs., the New Jer-
sey Superior Court, Law Division,
Essex County, dismissed the town-
ship’s condemnation action in a Kelo-
type taking, holding that the record in
the case “is devoid of any finding that
the property is detrimental to the pub-
lic health, safety or welfare,”™ as
required by the LRHL. Bloomfield was a
condemnation action filed by the
township seeking to condemn a vacant
industrial building that became a tar-
get of redevelopment after the owner
had entered into an agreement of sale
with a buyer, who sought a certificate
of occupancy from the township.®
Besides the absence of a finding of
detriment, the court was also troubled
by the course of events and appearance
of impropriety arising from the same
attorney representing the township,

the zoning board and the planning
board, discussed below.

The court initially rejected the proper-
ty owner’s argument that the redevelop-
ment taking was for a private and not
public purpose, in violation of the feder-
al and state constitutions. Citing both
New Jersey case law and Kelo, the court
explained that the plaintiff township was
authorized to condemn property for pri-
vate development “as long as the devel-
opment serves a public purpose,” and
eliminating blight is such a purpose.”

Nevertheless, the court held that the
township had failed to establish evi-
dence to support the determination that
the property was in need of redevelop-
ment. Reviewing the redevelopment
area study prepared for the township,
the court found that it was not done in
accordance with the LRHL require-
ments. While the language of the study
appeared to parrot the language of
N.J.S.A. 40A:12A-5(d) and (e), the study
did not reflect evidence to support a
finding that the condition of the prop-
erty was in fact detrimental to the pub-
lic health, safety and welfare within the
meaning of the LRHL.* In the court’s
view, the township merely “took the
brief description of the property...and
concluded without any further analysis
that this condition equated to a detri-
ment to the public health, safety and
welfare.” The court found that no analy-
sis of the detrimental condition of the
property had been made, a necessary
predicate to support condemnation
under the LRHL. *

Equally troubling to the court was
the “appearance of conflict and impro-
priety that cannot be sanctioned,” evi-
dent in the chronology and the facts
before the court, a review of which
reads like a property owner's night-
mare.”* Months before the township
adopted a resolution requesting its
planning board to conduct a prelimi-
to determine

nary investigation

whether an area including the subject

property qualified for redevelopment
under LRHL, the buyer had filed a
planning board application for a cer-
tificate of occupancy to conduct light
manufacturing concerns on the prop-
erty. Thereafter, a zoning official
advised the buyer that it needed to
apply to the zoning board for a use
variance, and the buyer did so. Follow-
ing approval of the use variance on
September 14, 2000, the zoning board
advised that the information that a use
variance was required was erroneous,
and directed the zoning official to
issue permits and a certificate of occu-
pancy. A month later, on October 12,
2000, the zoning board rescinded its
approval on the basis that it had no
jurisdiction for its prior action, and
referred the applicant back to the plan-
ning board. Between these two dates,
the township passed a resolution
requesting the planning board to
investigate whether the same property
was subject to redevelopment. The sell-
er appealed the rescission to the Law
Division, and the zoning board was
reversed on June 1, 2001. In the inter-
im, however, the buyer had terminated
the sales contract with the property
owner due to the delay. At all times
during these proceedings, the town-
ship, zoning board, and planning
board were represented by the same
attorney.”
As summarized by the court:

The applicant received contradictory
direction fram two boards, both repre-
sented by the same attorney. The
diverse positions taken caused a delay
in the complétion of the application
process to the detriment of the owner
and gave rise to the very conditions
cited in the Study, and relied on by the
Boards. The tortuous and complex
path this process took and the inter-
connected relationships lay bare the
very dangers in having municipal
boards charged with different and

NEW JERSEY LAWYER | December 2005 47



independent functions operate under

a6

the same attorney.

Citing N.J.S.A. 40:55D-24, as well as
numerous ethical opinions, the court
noted that independent representation
was required in order to ensure inde-
pendence between and among the public
entities so that the “entire process be fair
to the public and to the condemnee.”?
The court also cited Kelo for the proposi-
tion that courts should carefully watch
condemnation proceedings because
“undetected, impermissible favoritism of
private parties” may be so acute that a
presumption of invalidity is warranted.®

LBK: Fact Sensitive Analysis of
Evidence to Support Redevelopment

Similarly, in a decision rendered on
October 6, 2005, the New Jersey Superi-
or Court, Law Division, Bergen County,
in LBK Assocs., L.L.C. v. Borough of Lodi
invalidated the actions of the borough
of Lodi in determining that an area was
in need of development and subject to
condemnation.”” Unlike Bloomfield, the
properties in LBK were comprised pri-
marily of trailer parks, including some
233 occupied mobile homes, as well as
buildings occupied by commercial ten-
ants.” Although there was no appear-
ance of impropriety, the LBK court
nevertheless found that condemnation
was improper because it was not sup-
ported by substantial evidence of the
need for redevelopment.

The court began its analysis with a
review of Kelo. After discussing the facts
and holding, the court noted that Kelo
dictates that deference be given to the
efforts and enactments of the Legisla-
ture as reflected in the LRHL, and of the
actions of the local government. The
court’s role is “not to determine
whether the actions taken by Lodi are
sound decisions or effective governance,
but rather, if Lodi has acted in accor-
dance with the law.”*

Turning to New Jersey law, the court

explained that the LRHL sets forth spe-
cific procedures and conditions under
which a municipality may conclude
that an area is in need of redevelop-
ment, and its review of a blight determi-
nation is limited to whether the
municipality's finding is supported by
substantial evidence. As explained by
the court, “each project is fact sensitive
and must be so analyzed.”* The court
noted that the case law demonstrated
that a determination that redevelop-
ment under the LRHL is appropriate
should be based upon “very specific
data and documentation demonstrating
why the areas designated for redevelop-
ment were found to be unsanitary, obso-
lete, dilapidated, and unlivable.”*
Notwithstanding that the hearing on
the redevelopment plan consumed
some nine public meetings of the plan-
ning board,* the court found that the
municipal planner had failed to address
the “important criteria” applicable in
this case under the LRHL:
inspection of the trailers, lack of specif-

interior

ic safety violations, and failure to iden-
tify any health hazards. Rather, the
court summed up the borough’s evi-
dence as a “vague criticism of the condi-
tions of the complex upon superficial
observations,” that did not include a
trailer-by-trailer analysis. Indeed, Lodi’s
expert could not point to a single condi-
tion that was unsanitary or would make
the area unlivable.*

Finally, the court emphasized that
the ongoing productive use of the land
supported its decision. There were no
safety or health hazards, no excessive
police activities, and the land generated
license fees and taxes. Further, the
majority of both plaintiffs’ premises
were part of an ongoing business: rental
properties providing affordable housing
that generated tax revenues to the bor-
ough. Such productive use of the land
“negated” any presumption to which
the borough may be entitled regarding
the need for redevelopment.*

Where Do We Go From Here:
Appellate Modification or Legislative
Enactments?

Notwithstanding the deference to
the state and local authorities affirmed
by Kelo, subsequent eminent domain
decisions in New Jersey suggest that
local bodies will not be given carte
blanche to condemn private property, at
least in the area of redevelopment. The
Bloomfield and LBK cases suggest that
New Jersey courts reviewing redevelop-
ment determinations of local govern-
ment entities will continue to carefully
scrutinize the factual basis underlying
the determinations under the LRHL that
redevelopment is appropriate and that
private property should be taken for a
redevelopment project.

For lawyers representing municipali-
ties considering the exercise of eminent
domain for redevelopment, these cases
underscore the importance of a strong
factual predicate for such action, as well
as the importance of avoiding partiality
or the appearance of partiality. For
landowners whose properties may be the
target of such action, the cases demon-
strate that conclusory findings regarding
condemnation or redevelopment may
be subject to challenge, based upon the
statutory elements of the LRHL. Barring
reversal by the Supreme Court, Mipro
reveals that municipalities exercising
eminent domain in the context of open
space preservation will likely be the ben-
eficiaries of substantial deference in any
challenges to their conduct.

Whether and to what extent the
appellate courts or Legislature change
the availability or scope of eminent
domain for redevelopment or open
space preservation remains to be seen.
In the meantime, it will be left to
municipalities to carefully exercise the
awesome power of eminent domain in
cases where the taking of private proper-
ty is appropriate under the circum-
stances, and to our courts to ensure that
the exercise of such power is based upon



appropriate factual circumstances, and
not conclusory findings or impermissi-
ble favoritism. &2
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