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the major federal employment statutes, as well as those 
under New York state employment laws, to achieve a 
valid waiver and release of claims without litigation.

General Waiver and Release
If an employee who signs a waiver later files a lawsuit, 
the employer would argue that the court should dismiss 
the case because the employee waived the right to sue. 
The employee would typically respond, however, that 
the waiver is not enforceable because it is legally invalid. 
Before addressing the employee’s substantive claim, a 
court would initially determine whether the waiver is 
valid. As a general rule, “[t]he validity of waivers of dis-
crimination claims are evaluated according to ordinary 
contract law principles.”1 Ordinary contract law prin-
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to prevent litigation by a former employee through 
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meaningful opportunity to negotiate the terms of the 
release.”15 

Certain circumstances and practices in the procure-
ment of waivers and releases of Title VII claims may 
raise red flags. Where evidence of fraud or undue influ-
ence may exist or where enforcement of the agreement 
might be against the public interest, the courts will take 
a closer look behind the scenes of the waiver and release 
agreement. The standard for challenging a completed 
waiver and release of a Title VII claim is substantial. If 
a party to the agreement seeks to challenge the terms of 
the release, the party “must come forward with specific 
evidence sufficient to raise a question as to the validity of 
the release.”16 

Notably, a release of a Title VII claim may not require 
an employee to waive his or her right to bring an EEOC 
charge or limit the employee’s right to testify, assist or 
participate in an investigation, hearing or proceeding 
conducted by the EEOC.17 

FLSA
Generally, whether retrospective or prospective, an 
employee’s rights under the Fair Labor Standards Act 
(FLSA) “cannot be abridged by contract or otherwise 
waived because this would ‘nullify the purposes’ of the 
statute and thwart the legislative policies it was designed 
to effectuate.”18 However, the waiver provision of the 
FLSA, found in § 216(c) of the act, provides an exception 
to this general rule.19 The section states in relevant part:

The Secretary is authorized to supervise the payment 
of the unpaid minimum wages or the unpaid overtime 
compensation owing to any employee or employees 
under section 206 or section 207 of this title, and the 
agreement of any employee to accept such payment 
shall upon payment in full constitute a waiver by such 
employee of any right he may have under subsection 
(b) of this section to such unpaid minimum wages 
or unpaid overtime compensation and an additional 
equal amount as liquidated damages.20 

The waiver provision is presented as an alternative to 
litigation in addressing the employer’s liability to an 
employee who is owed compensation as a result of a vio-
lation of § 206 (minimum wage) or § 207 (overtime) of the 
FLSA.21 As a federal district court has explained: 

The waiver provision found in section 216(c) was 
added to the Act in 1949. Prior to that time employers 
had been reluctant to reach voluntary settlements with 
employees over claims for back wages because courts 
had held that any purported waiver or release of rights 
to unpaid compensation was null and void as against 
public policy and lacking in consideration. Thus an 
employer who settled a claim for back wages could 
never be sure that the employee with whom he settled 
would not later sue to collect liquidated damages and 
attorneys’ fees. The addition of the waiver provision 

ciples require that a release be knowing and voluntary 
and supported by consideration in order to be enforce-
able.2 Similarly, “the severability of a [waiver provision] 
should also be determined according to contract law 
principles.”3 As a federal district court has noted,

a knowing and voluntary waiver of the right to sue is 
not void solely because it also references a[n invalid 
provision]. . . . “You don’t cut down the trunk of a tree 
because some of its branches are sickly.” Put simply, 
the presence of a sickly [provision] does not render [a] 
[r]elease involuntary, unknowing, or otherwise void.4 

In addition to ordinary contract law principles, 
employers should be aware of the various federal and 
state employment law statutes that limit or otherwise 
impose additional conditions on an employer’s ability to 
validly release employment-related claims. 

Title VII, ADA, EPA and Section 1981 
An employee may waive or release an employer from 
liability for any past claim under Title VII of the Civil 
Rights Act of 1964,5 the Americans with Disabilities Act 
(ADA),6 the Equal Pay Act (EPA),7 and 42 U.S.C. § 1981 
(“Section 1981”).8 The analysis required to determine 
whether a waiver and release of a Section 1981, EPA or 
ADA claim is valid and enforceable is the same used to 
determine the validity of a Title VII waiver and release.9 
A prospective waiver of an employee’s rights is void as a 
matter of public policy.10

A waiver of an employee’s Title VII rights must be 
knowing and voluntary,11 though a release form “need 
not enumerate the specific claims [that] an employee 
is waiving” in order to waive rights under Title VII.12 
In determining whether an employee entered a release 
knowingly and voluntarily, a number of circuit courts 
use a totality-of-circumstances test, which varies slightly 
among jurisdictions.13 One iteration of the test considers: 

(1) the employee’s education and business experience; 
(2) the employee’s input in negotiating the terms of 
the settlement; (3) the clarity of the agreement; (4) the 
amount of time the employee had for deliberation 
before signing the release; (5) whether the employee 
actually read the release and considered its terms 
before signing it; (6) whether the employee was rep-
resented by counsel or consulted with an attorney; 
(7) whether the consideration given in exchange for 
the waiver exceeded the benefits to which the employ-
ee was already entitled by contract or law; and 
(8) whether the employee’s release was induced by 
improper conduct on the defendant’s part.14

Courts have found waivers invalid, for example, where 
the plaintiff “was not clearly advised of his right to seek 
counsel[,] . . . was not given a sufficient amount of time 
to review the release . . . [, and] was also deprived of a 
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ADEA
With the passage of the Older Workers Benefit Protection 
Act (OWBPA) of 1990,28 the Age Discrimination in 
Employment Act (ADEA) underwent substantial revi-
sions to its waiver provisions relative to the other feder-
al antidiscrimination statutes. The OWBPA outlines with 
specificity the conditions for a waiver of ADEA rights 
and the manner in which the waiver process should 
proceed. It is important to note that a release of ADEA 
claims is not effective unless the release “conforms to 
the statute.”29 

The OWBPA requires an employee waiver to be 
knowing and voluntary30 in order to be valid, and it 
establishes safe-harbor levels of compliance with that 
requirement.31 The OWBPA “explicitly places the bur-
den on the party asserting the validity of a waiver to 
demonstrate that the waiver was ‘knowing and volun-
tary.’”32 The waiver must be written so that it may be 
understood by the employee involved33 or, if multiple 
employees are signatory to the waiver, so that it may be 
understood “by the average individual eligible to partic-
ipate.”34 Furthermore, the waiver must specifically refer 
to rights or claims arising under the ADEA;35 it cannot 
waive prospective rights.36 Additionally, the employee, 
in exchange for the waiver, must receive additional con-
sideration beyond that to which the employee is already 
entitled37 and must be advised, in writing, to consult 
with an attorney prior to executing the agreement.38 
The OWBPA’s knowing and voluntary standard also 
requires an employee to be given the option to revoke 
the agreement within seven days after the execution of 
the waiver. 

The knowing and voluntary standard for the waiver 
of an ADEA claim varies, depending on the number of 
employees that the employer is discharging. When an 
employer discharges a single employee, the employee 
must be “given a period of at least 21 days to consider 
the agreement.”39 However, when “a waiver is requested 
in connection with an exit incentive or other employ-
ment termination program offered to a group or class of 
employees, the [employee] is given a period of at least 45 
days within which to consider the agreement.”40 Federal 
regulations explicitly state that a standardized formula 
or package of benefits that is available to two or more 
employees can constitute a termination program and trig-
ger the group-layoff provisions of the ADEA.41

Where a waiver of an employee’s rights is requested in 
a group-layoff situation, the ADEA requires employers to 
provide to employees what is sometimes known as “the 
birthday list.”42 The birthday list provides employees 
with comparative information relative to those selected 
and not selected for termination, so that the employee can 
make an informed decision about the waiver of a claim 
of age discrimination. Specifically, the statute requires an 
employer to inform

was intended to change this situation and create an 
incentive for employers voluntarily to accept settle-
ments supervised by the Wage and Hour Division.22 

The statute speaks specifically to the supervision of 
payment, that is, only once an agreement has been given 
and payment has been made, does it appear that waiver 
can occur.23 In other words, until the employee accepts 
the settlement and the payment of back wages is ten-
dered, no waiver of FLSA claims has been effectuated.24 
As the U.S. District Court for the Northern District of 
Illinois recently noted, an employee can waive his or her 
right to participate in an FLSA collective action, as sepa-
rate and apart from the individual right.25

Should an employer choose to pursue an approved 
settlement, the employer should contact the local district 
office of the Wage and Hour Division of the Employment 
Standards Administration of the U.S. Department of 
Labor (the “Department”) and speak with an assistant 
director, who can guide the employer through that 
office’s process for overseeing settlement. Generally, the 
process will involve a short investigation by the office in 
order to ensure that the settlement agreement does not 
deprive the employee of his or her rights under the FLSA. 
A prudent employer should consider the possibility 
that, in pursuing approval of an FLSA settlement by the 
Department, the employer may invite more scrutiny of its 
wage-and-hour practices than it might otherwise receive 
or desire. Another option is that a waiver of FLSA rights 
may be approved by a court in the course of litigation.26 

NLRA
The National Labor Relations Board (NLRB) has long 
held that an employee cannot waive his or her right to file 
an unfair labor practice charge under the National Labor 
Relations Act (NLRA).27 As a general matter, the NLRA 
permits employees to file an unfair labor practice charge 
if an employer interferes with their rights to organize; to 
form, join or assist a labor organization; to bargain col-
lectively through representatives of their choosing; or 
to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protec-
tion. Provisions of severance agreements that limit an 
employee’s ability to file an unfair labor practice charge 
to enforce such rights will be deemed unlawful. 

An employee cannot waive his or 
her right to fi le an unfair labor 

practice charge under the NLRA.
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1. the employee has given advance written or verbal 
notice to the employer;

2. the cumulative length of absence from employment 
with that employer does not exceed five years;

3. the employee returns to work or applies for reem-
ployment in a timely manner after the conclusion of 
his or her service; and

4. the employee has not been separated from service 
with a disqualifying discharge or under other-than-
honorable conditions. 

USERRA also requires employers to credit an employee’s 
period of uniformed service as active employment for 
purposes of calculating the employee’s “seniority and 
other rights and benefits determined by seniority” and 
requires employers to provide employees with the same 
non-seniority benefits it would provide to non-service 
members on a furlough or leave of absence. 

Under USERRA, employees are prohibited from waiv-
ing their right to reemployment, even if they provide 
notice that they will not return to work. Employees may, 
however, waive their right to non-seniority benefits (e.g., 
vacation leave), if they provide the employer written 
notice of their intent not to return to employment follow-
ing their uniformed service.53 Despite these limitations 
placed on the waiver of employees’ USERRA rights, at 
least one federal court, albeit in a nonprecedential opin-
ion, has held that employees may waive all of their rights 
under USERRA.54 

New York State Law Claims
Waiver and release of workers’ compensation claims 
in New York is governed by § 32 of the Workers’ 
Compensation Law.55 Under that section, a waiver is 
available only once an employee has filed a claim.56 
In order to ensure a waiver is valid, a waiver agree-
ment between “the claimant or the deceased claimant’s 
dependents and the employer, its carrier, the special 
disability fund . . . or the aggregate trust fund” must be 
approved by the Workers’ Compensation Board57 or its 
designee.58 

The board will approve the agreement, unless: 

(1) the board finds the proposed agreement unfair, 
unconscionable, or improper as a matter of law; 

(2) the board finds that the proposed agreement is the 
result of an intentional misrepresentation of material 
fact; or, 

(3) within ten days of submitting the agreement one 
of the interested parties requests that the board disap-
prove the agreement.59

If the board disapproves of an agreement, “it shall 
duly file and serve a notice of decision setting aside 
the proposed agreement.”60 Finally, “[a]ny agreement 
submitted to the board for approval shall be on a form 
prescribed by the chair,”61 which includes the Section 32 

the individual in writing in a manner calculated to 
be understood by the average individual eligible to 
participate, as to – 

(i) any class, unit, or group of individuals covered by 
such program, any eligibility factors for such program, 
and any time limits applicable to such program; and 

(ii) the job titles and ages of all individuals eligible or 
selected for the program, and the ages of all individu-
als in the same job classification or organizational unit 
who are not eligible or selected for the program.43

In a new set of administrative guidelines dated July 
15, 2009, the EEOC addressed, among other things, the 
substantial variations in the way courts have interpreted 
the statute’s “eligibility factors.” For example, some 
courts have defined eligibility factors simply as “[a]ll per-
sons in the Construction Division,”44 while other courts 
have interpreted the term to require an explanation of the 
particular selection “criteria, such as job performance, 
experience, or seniority, [that] an employer relied on in 
deciding who to terminate.”45

Finally, the absence of even one of the OWBPA’s know-
ing and voluntary factors may be sufficient to invalidate a 
release of ADEA claims.46 Courts have invalidated ADEA 
waivers, for example, where the employee’s waiver of 
ADEA claims fails to make any reference to rights aris-
ing under the ADEA,47 fails to provide job titles of others 
selected for a group layoff,48 and fails to directly advise the 
employee to consult a lawyer before signing a waiver.49

If an employee’s waiver of ADEA claims does not 
comply with the requirements of the OWBPA, the 
waiver will not bar a subsequent ADEA action by that 
employee.50

FMLA
An employee’s ability to waive rights under the Family 
and Medical Leave Act (FMLA) has recently been expand-
ed by a revision of the federal regulations that interpret 
the FMLA. Circuits have split over whether or not prior 
regulations should be interpreted to prohibit any waiver 
of FMLA rights51 without, presumably, a Department of 
Labor process similar to the process required to obtain 
FLSA waivers. However, the revised regulation, effective 
January 16, 2009, prohibits only the waiver of prospec-
tive rights under the FMLA.52 As a result, employees 
may waive retrospective rights under the FMLA without 
Department of Labor or court approval. 

USERRA
The Uniformed Services Employment and Reemployment 
Rights Act (USERRA) protects the job rights of employees 
who voluntarily or involuntarily leave employment to 
undertake military service. Under USERRA, an employee 
who is activated for military duty is entitled to reemploy-
ment if
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Agreement (Form C-32) and the accompanying Claimant 
Release (Form C-32.1) “or, alternatively, contain the infor-
mation prescribed by the chair.”62

The waiver of many New York state employment 
law claims is subject to evaluation in accordance with 
traditional contract principles.63 These laws include the 
New York State Minimum Wage Act,64 the New York 
State Human Rights Law,65 and the New York City 
Human Rights Law.66 A worker’s right to New York state 
unemployment insurance may not be waived under any 
circumstances.67 

Conclusion
The statutes, regulations, guidelines and caselaw dis-
cussed in this article demonstrate a complex maze of 
compliance that must be successfully traversed to achieve 
a valid waiver that courts and administrative agencies 
will respect and uphold. Underlying the various require-
ments to ensure a valid waiver and release is a simple and 
consistent theme: a fair waiver and release is likely to be 
a lasting and valid agreement. Despite the degree of com-
plexity involved in their use, the waivers and releases – if 
drafted properly and fairly – can be an effective and rela-
tively inexpensive way for employers to ensure against 
potentially expensive litigation.  ■
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