
E
VER SINCE Erie v. Tompkins,1 when
the jurisdictional predicate for a case
in federal court is diversity of citizen-
ship, all questions of substantive law

must be decided according to the governing
state law. Occasions will arise, however, where
the state law is either unclear or the issue is
one of first impression and state law is nonex-
istent. That circumstance does not relieve the
federal court of its obligation to decide the
case before it or to determine what result the
state’s highest court would reach if the case
were in state court.2 As the U.S. Court of
Appeals for the Second Circuit noted, “In the
absence of direct New York authority, we must
make our best estimate as to how New York’s
highest court would rule in this case.”3

A federal court is not bound by lower state
court decisions. However, when there is no
controlling decision of the state’s highest
court, absent strong evidence that the New
York Court of Appeals would decide the issue
differently, rulings of the Appellate Division
are “particularly persuasive evidence of state
law” that will guide the federal court “in 
predicting how the New York Court of
Appeals would rule.”4

The problem of predicting how the New
York Court of Appeals would rule is not
unique to federal courts. New York law often
controls issues being litigated in other state
courts because the parties by contract 
have chosen it as the governing law, or the

application of recognized choice-of-law 
principles points to New York law.

Foreign Courts and NY Issues 
of Law 

The problem of a foreign court having to
decide important issues of New York law 
without any guidance from the Court of
Appeals was addressed in 1985 by an amend-
ment to the New York State Constitution (art.
VI, §3[b][9]), which granted the Court of
Appeals discretionary jurisdiction to review
questions of New York law certified to it by 
the U.S. Supreme Court, any U.S. Circuit
Court of Appeal or the highest court of any
state. This is an exception to the general rule
that the “courts of New York do not issue 
advisory opinions.”5

Section 500.17 of the Rules of the Court of
Appeals, which sets forth the procedure to be
followed when certification is requested by
another court, restricts the type of questions
that may be certified to only those that are
“determinative” of the issues in the case 
pending before the certifying court and “for
which there is no controlling precedent of the
Court of Appeals.”

The Court of Appeals will decide for itself
whether the issue is truly outcome-determina-
tive of the underlying litigation. If it finds the

matter unclear or that the issue is not 
determinative, certification will be declined.6

Moreover, the questions must be “fact and
case- specific” for the Court will not accept
“[a]bstract or overly generalized questions”
that might “curb this Court’s ability to prom-
ulgate a precedentially prudent and definitive
answer to a law question.”7

Limited to Facts Before It

The Court of Appeals is limited to the facts
given to it in the certified question and it has
no power to make its own de novo review of
the facts of the underlying case.8 Thus, in
Engel v. CBS,9 the question certified asked
“whether an attorney, sued by his client’s
adversary for the purpose of interfering with
the attorney’s zealous representation of his
client, and whose representation is actually
undermined by the suit, may satisfy the
required element of special injury in an action
for malicious prosecution of a civil lawsuit
under New York law where no provisional
remedy is had against him.” After discussing
the standard for malicious prosecution, the
Court stated:

The allegations of injury presented to this
Court by the facts of the certified question,
nonetheless fall short of this standard.
The question itself begs us to assume that
an attorney-client relationship was 
“actually undermined,” but on the facts
given to us, we cannot so conclude. …

… Under the facts of this certified question,
the deleterious consequences strongly
desired by CBS in bringing an action
never materialized to the degree necessary
to constitute special injury. As a result, we
do not assume that the attorney-client
relationship was “actually undermined” 
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as the certified question suggests, and 
with this understanding, we answer the
certified question in the negative.10

In Engel, the Court also noted that “only
the certified question and not the question of
summary judgment is before this Court, and
we offer no ultimate conclusion as to whether
Engel has raised a question of fact to defeat
summary judgment. We rely solely on the facts
presented by the certified question. Other averred
allegations or facts, not before this Court, may
have a bearing on this determination. On 
certified questions, our province is bounded by
“questions of New York law * * * which may
be determinative.”11

Similarly, in Home Ins. Co. v. American
Home Products,12 the question certified was
whether New York would “require the insurer
to reimburse the insured for punitive damages
awarded against the insured on the out-of-
state [Illinois] judgment in this case.” AHP
argued that the Court of Appeals should 
satisfy itself that the legal standard under
which the punitive damages were awarded
against it is substantially the same as New
York’s standard. The Court of Appeals
declined to do so, stating: “We should look
beyond the law, it is argued, and make our own
de novo analysis of the trial record to deter-
mine whether AHP’s conduct was ‘morally
culpable.’ In effect, AHP asks us to discredit
the application of Illinois law by the Illinois
courts in upholding the jury’s award of 
punitive damages. We decline to do so.”

To date, the certification procedure has
been used almost exclusively (if not entirely)
by federal Courts of Appeal and not by the
highest court of any sister state. While the
Second Circuit hailed the certification proce-
dure as “a valuable device for securing prompt
and authoritative resolution of unsettled ques-
tions of state law, especially those that seem
likely to recur and to have significance beyond
the interests of the parties to a particular 
lawsuit,” it recognized that it is to be used 
sparingly; the procedure “must not be a device
for shifting the burden of this Court to those
whose burdens are at least as great.”13 In 2002,
the Court of Appeals accepted three cases 
certified to it and decided two others that had
been accepted in 2001.14 On average, the
Court accepts and decides from three to five
cases on certified questions each year.

When certification is declined, the federal

court, although left without guidance from the
state’s highest court, must “for better or worse”
decide the issue before it.15 Certification will
be declined where the same or a similar 
question is working its way up through the
state appellate courts. In such a case, the
Court of Appeals has said that it is “unques-
tionably preferable in the resolution of 
significant State law issues to secure the bene-
fit of our normal process — the considered
deliberation and writing of our intermediate
appellate court in a pending litigation.”16

Certification Procedure

The certification procedure, as spelled out
in §500.17 of the Court’s Rules, is as follows:

The certifying court shall prepare a 
certificate which shall contain the 
caption of the case, a statement of the
facts setting forth the nature of the cause
and the circumstances out of which the
questions of New York law arise and the
questions of New York law, not controlled
by precedent which may be determina-
tive, together with a statement as to why
the issue should be addressed in the Court
of Appeals at this time.

The certificate, issued by the clerk of 
the certifying court under official seal,
together with the original or copies of all
relevant portions of the record and other
papers before the certifying court shall be
filed with the Clerk of the New York
Court of Appeals. The Court of Appeals
may request any additional papers which
it deems necessary for its review.

Examining the Merits 

The Court of Appeals, on its own motion,
will examine the merits presented by the 
certified question, first to determine whether
to accept the certification and, second, if
accepted, the review procedure to be followed
in determining the merits. When the certified
question is accepted, the matter is treated as
any other appeal — either in the normal
course with full briefing and oral argument 
or pursuant to the Court’s SSM procedure
(commonly referred to as the sua sponte 
merits examination or SSM) under Rule
§500A. The “preferred method is full briefing
and oral argument on an expedited schedule”

with the average period from acceptance of a
certification to disposition being six months.17

The decision is sent to the certifying court. 
If the constitutionality of a New York

statute affecting the public interest is involved
in a certification to which the state of 
New York or an agency is not a party, the clerk
of the Court of Appeals shall notify the 
attorney general in accordance with Executive
Law §71.
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