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Large deductible insurance policies provide many advantages, 
particularly for large, financially secure employers.1 They 
have the essential components of self-insurance, given per 
occurrence deductibles that typically range between $100,000 
and $1,000,000, 2 while at the same time provide the financial 
assurance of the insurer. Large deductible policies require claims 
payments to be advanced by the insurer,3 thereby allowing the 
insured to forego the usual bonding requirement of true self-
insurance. Moreover, since claims payments within the deductible 
limit are subject to reimbursement by the named insured, the 
insured pays a substantially reduced premium.4 

Despite contractually shifting risk for claims to the insured, the 
insurer remains primarily liable for defense and indemnification.5 
The insurer’s right to reimbursement under large deductible 

policies is just that – a right to claim over against the named 
insured.6 To be sure, most carriers require collateral from the 
insured to secure the reimbursement obligation.7 In addition, 
many large deductible endorsements authorize cancellation 
of the policy for failure to reimburse amounts advanced by the 
insurer. Occasionally, claims exceed reasonable expectations 
and exhaust the collateral. The cancellation right provides little 
leverage if the insured has changed carriers or if reimbursement 
is sought for ongoing claims. Accordingly, litigation may ensue 
if an insured refuses to reimburse the insurer.

Reimbursement as a cause of action is an offshoot of subrogation 
law. Instead of the typical subrogation claim that seeks 
repayment of money paid out on a policy from the party at 
fault, reimbursement seeks to recover payment from the person 
to or for whom payment was made.8 Increasingly, insureds 
with large deductible and other loss sensitive policies9 refuse 
to pay the insurer advances, claiming inter alia, that insurers 
have mismanaged their claims responsibilities so as to raise the 
ultimate cost to the insured. Insureds may refuse to reimburse 
the insurer for amounts paid within the deductible limit or 
affirmatively assert the mishandling of claims as a cause of action 
for damages. 

Claims and Defenses Based on Contract Theories

Insurer claims for reimbursement hinge upon the insurer’s 
rights under the policy, and thus both the insurer’s claim and 
the insured’s defenses should sound in contract. However, the 
line between duties established by contract and tortious duties in 
the insurance context can be vague, and not all states agree that 
claims between insured and insurer are limited to the insurance 
policy or other agreement relating to large deductibles.  
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An insured may claim it owes less than the amount sought 
by the insurer, or indeed owes the insurer nothing, because 
the insurer or its delegate mishandled claims. Had the insurer 
properly handled claims – the argument goes – claims expenses 
and losses would have been less costly and the insured should 
not be responsible for some or all of the amounts advanced for 
claims by the insurer.  

Whether such claims or defenses can be asserted, however, 
depends in the first instance on the language of the policy.10 For 
example, where the policy requires that claims be “properly” 
handled, an action and/or defense for improper claims handling 
will lie.11 If claims investigation and payment is left to the 
discretion of the insurer, however, the insured may be without 
a contract-based theory.12  

Insureds have challenged an insurer’s right to reimbursement 
of deductibles advanced on an implied contract basis. Most 
states recognize implied covenants of good faith in contractual 
arrangements, and an insurer’s duty to act in good faith emanates 
from such an implied covenant in the policy.13 But, turnabout is 
fair play, and an insured also may owe a duty to act in good faith 
to the insurer.14 Some states hold that the implied duty to act in 
good faith cannot be breached apart from the contract provisions 
it modifies, and therefore does not provide an independent basis 
for liability.15  

Claims and Defenses Based on Tort Theories

A majority of states have adopted the economic loss doctrine, 
which limits tort damages where malfeasance results in economic 
loss as opposed to personal injury or property damage.16 In 
theory, the economic loss doctrine or gist of the action doctrine 
should preclude tort recovery where the parties negotiated a 
particular contractual arrangement and the tortious duties 
are contrary to the terms of the contract between insurer and 
insured.17 Some states, however, have ruled that the availability 
of contract remedies does not preclude recovery in tort where 
an independent tort duty exists between the parties.18

Most states do not recognize a fiduciary duty by the insurer 
to the insured, although in some loss sensitive policies courts 
have recognized a duty independent of the policy to act in good 
faith.19 The duty to act in good faith requires that an insurer act 
reasonably and in good faith in defending and settling claims.20 

Some states have grappled with the bad faith doctrine21 against 
insurers in loss sensitive insurance programs. Bad faith claims 
typically involve exposure to insurers above policy limits where 
the insurer failed or elected not to settle in bad faith, thereby 
exposing the insured to liability above policy limits. 22 In the 
context of large deductibles, insureds have, with varying degrees 
of success, asserted insurer ‘bad faith” for handling claims in 
disregard of the insured’s rights and economic interests. 23  

Annual Aggregate Limits

Many large deductible programs limit the insured’s ultimate 
exposure for claims administration in a given policy year, thereby 
providing a significant distinction between large deductible 
policies and true self-insurance. The aggregate limit may be 
a set number, but it also may be a function of adjusted final 
payroll, final audited premium, or some other calculated amount. 
Accordingly, some insureds argue in litigation involving loss 
sensitive policies that the limit of their exposure may be lower 
based on a recalculation of these numbers.24 

Ultimately, this is just a numbers game, and the calculation of the 
aggregate limit only changes the damages ceiling. Accordingly, 
insurers should be in a position to document the calculation, 
including not only the actual numeric calculation, but any 
documentary bases for the calculation such as the adjustment 
based upon audited premium.

Unsigned Endorsements

One argument advanced by insureds in litigation involving 
large deductibles is that the large deductible endorsement was 
not signed by the insured.25 Although endorsements calling 
for a signature should be signed, the reality of insurance 
placement is that they often are not.26 Failing to enforce an 
unsigned endorsement will materially alter the intended 
arrangement between insured and insurer. Since premium 
for large deductible policies is significantly discounted, ruling 
that such an endorsement is unenforceable is tantamount to 
policy reformation.

Many courts have enforced unsigned endorsements. In Crews 
v. National Boat Owners Association Marine Insurance Agency, 
Inc.,27 the Alabama Supreme Court ruled that an arbitration 
endorsement was enforceable even though it was unsigned by 
either the insurer or the insured. The Court reasoned that an 
“unsigned endorsement is valid if it is attached to the policy 
and is referenced in the policy.”28 The Court added that the 
Endorsement in bold print stated that it changed the policy and 
should be carefully read, thus the insured manifested his intent 
to be bound by the endorsement by reading it and not exercising 
his right to cancel the policy.29 Other courts have enforced an 
insurance agreement in the absence of execution by signature 
finding that a party “by his acts and conduct, assent[s] to contract 
terms and become[s] bound by them even though he has not 
signed the contract, if it is clear that his contract relates to the 
specific contract in question.”30

State Approval of Large Deductible Endorsement 
Forms and Rates

Large deductible endorsement forms and premium rates 
must be approved by the various state insurance regulators, 
and at least one state requires that forms be submitted to a 
rating agency prior to regulatory approval.31 Some insureds in 
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actions for reimbursement of large deductibles claim that form 
endorsements are unenforceable because they were not properly 
approved by state regulators.

The effect of the failure of the insurer to submit and obtain 
approval of forms by the applicable state regulatory agency 
depends upon the applicable state law. A majority of states 
have concluded that the failure to obtain regulatory approval of 
the form does not render the endorsement unenforceable, but 
might subject the insurer to an administrative penalty.32 Other 
states have ruled that the failure to follow mandatory review 
and pre-approval with state insurance regulators can render the 
endorsement unenforceable.33 Although regulatory violations 
may not directly create a private right of action34 or affirmative 
defense,35 it may provide a factual premise for claims or defenses 
under a state’s unfair trade practices law.36

Where the insured’s challenge relates to regulatory approval 
of an insurer’s rates, some courts have required exhaustion of 
administrative rating remedies prior to allowing a private cause of 
action to proceed.37 Other courts have concluded that the failure 
to obtain approval of rates does not necessarily render the rate 
unlawful.38 Indeed, an insured that has enjoyed coverage benefits 
under a large deductible policy may be hard-pressed to challenge 
its reimbursement obligation based upon the failure to obtain 
rating approval. The Second Circuit rejected an insured’s attempt 
at avoiding its premium obligation in In re Ionosphere Clubs, Inc.,39 
in which the insured challenged the premium owed from a loss 
sensitive worker’s compensation policy due to alleged regulatory 
rate violations. The Court found that “‘once a party accepts the 
proceeds and benefits of a contract, that party is estopped from 
renouncing the burdens the contract places upon him.’”40 

Litigation Over Large Deductible Endorsements

Litigation concerning large deductible endorsements can be 
costly if claims handling is challenged. Depending on the number 
of claims involved, discovery of claims handling procedures may 
involve voluminous documentation and electronically stored 
information.41 Moreover, any insured claiming improper claims 
handling will have to retain an expert with respect to the alleged 
improper way the claims were investigated and/or paid.42 Put 
simply, this type of defense is costly, and where possible, it may 
be wise to engage in mediation or arbitration if the dispute is 
incapable of resolution.

Conclusion

In this economic climate, large deductible policies have retained 
their allure. By the same token, the economic stresses on marginal 
businesses prompt insureds to challenge an insurer’s right to 
seek reimbursement of large deductible advances. While courts 
endeavor to enforce the original intent of the parties, the rights 
and remedies of insured and insurer may vary depending upon 
the jurisdiction reviewing the insurance relationship. 
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