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George J. Kroculick, Partner 

Duane Morris LLP 

30 South 17th Street 

Philadelphia, PA  19103-4196 

USA 

Phone: +1 215 979 1386 

Fax: +1 215 689 2910 

Email: GJKroculick@duanemorris.com 

 

Cherry Hill Address 

 Duane Morris LLP 

 Suite 200 

 1940 Route 70 East 

 Cherry Hill, NJ 08003 

 Phone: +1 856 874 4200 

 Fax: +1 856 424 4446 

 

George J. Kroculick practices in the area of real estate law with a focus on eminent domain, 

including just compensation, right to take, relocation assistance and highway access 

management, as well as land use and land use litigation, and real estate tax relief matters. Mr. 

Kroculick has represented clients before local and county land use boards and has worked on 

lease litigation matters as well as title disputes. 

 

Mr. Kroculick represents private property owners whose property has been claimed for 

transportation right of way and other public projects. He has represented private sector clients in 

condemnations of environmentally sensitive properties as well. Mr. Kroculick is listed in 

Chambers USA: America's Leading Lawyers for Business for real estate law and has written and 

lectured frequently on issues regarding condemnation law, including relocation expenses, 

demonstrative evidence, severance damages and the public use doctrine. 

 

Admitted to practice in Pennsylvania and New Jersey, Mr. Kroculick is a member of the 

American, New Jersey and Pennsylvania bar associations. He is also a member of the editorial 

board of the International Council of Shopping Centers' publication, Shopping Center Legal 

Update, a member of the editorial board of the International Council of Shopping Centers' 

publication, Retail Law Strategist, and an affiliate member of the Appraisal Institute. He is a 

member of the board of directors of the Building Industry Association of Philadelphia, and also 

is a member of the IRWA and the Urban Land Institute. Mr. Kroculick is a graduate of Villanova 

University School of Law and a cum laude graduate of Villanova University. 

 

Representative Matters 

 Reduced an Atlantic City casino’s taxable assessed value by more than two-thirds - from 

$543 million down to $165 million – and obtained a $19.5 million tax credit for the 

casino.  The multimillion-dollar tax credit was a combination of cash payments and 

future credits.  The settlement was approved by City Council after property tax appeals 

and related litigation were filed starting in 2006 in the Tax Court of New Jersey. 



 
 

 

 
 

 

 

 Represented a commercial real estate development and management company in an 

appeal of a property tax assessment on a New Jersey shopping center. Successful in 

having the property tax assessment reduced by more than $9.8 million, resulting in tax 

savings of more than $1 million in the first three years for the client, including an 

immediate refund of over $529,000 – with the potential for savings of over $300,000 per 

year in property taxes in the future. 

 Re-wrote the township's entire zoning ordinance, then obtained all township, county, 

state and federal government approvals for an approximately $50,000,000 project on 53 

acres, which will consist of a 32,000 sq. ft. office building, a 32,000 sq. ft. medical 

center, a 14,000 sq. ft. pharmacy and a 171-unit affordable-housing apartment complex 

that will cater mostly to seniors.  Helped to properly structure the affordable housing 

component of the development and assisted the client in obtaining $17.5 million in tax 

credit financing for the project, and $6,500,000 in federal stimulus funds.  Assisted in 

organizing the appropriate non-profit entities for the ownership and development of the 

project. 

 Represented property owner in a dispute with Bank of America over the interest rate 

earned on condemnation proceedings. The N.J. Supreme Court upheld the Appellate 

Division's decision in City of Englewood v. Exxon Mobil Corporation, et al., 406 N.J. 

Super. 110 (App. Div. 2009), denying certification to appellant Bank of America (and 

solidifying a victory for firm client RD Management d/b/a FBB Englewood, LLC). 

 In a property tax appeal filed on behalf of a shopping center owner in Allegheny County, 

Pa., obtained a 45-percent reduction of assessment after a major tenant declared 

bankruptcy. As a result of the reduction obtained after a board hearing, annual property 

taxes decreased more than $152,500. 

 Represented major oil company in an eminent domain action. DOT condemned a small 

piece of the client's service station property and closed two separate access points on its 

corner location. Successfully argued to DOT that the loss of access would have required 

customers to essentially pass the pumps on a state highway and make a U-turn into the 

site and circle back to the pumps—showing DOT how this was unsafe and how the 

public understood it to be unsafe. Result was the reopening of the access points and 

compensation by DOT for land taken. 

 Successfully represented major oil company in a partial condemnation of an oil terminal 

facility. Initially, the condemnor sought to take a 4.5-million gallon storage tank but only 

after building a temporary roadway system around the site. The original offer was 

$1,150,000 for the taking. Mr. Kroculick worked with the engineers and real estate 

professionals of the client and the condemnor to provide a resolution that saved time and 

money for both parties. Rather than building the temporary road system, the client would 

rebuild on its own property new tanks, related improvements, as well as new internal 

roadways and related infrastructure—all prior to the demolition of its original 

improvements. The condemnor did not have to expend millions of dollars on a merely 

temporary roadway and the client received new improvements on its own property that 

allowed it to continue business functions during re-construction. Mr. Kroculick's client 

eventually received compensation in excess of $6,000,000. 



 
 

 

 
 

 

 

 Represented two major oil companies in the valuation phase of an eminent domain 

action. Demonstrating the deficiencies in the city's appraisal regarding valuation 

methodologies with regard to improvements and relocation expenses, Mr. Kroculick 

helped our clients settle the matter from an initial $3,000,000 offer to a final settlement of 

$7,150,000. 

 Successfully represented a major oil company in an eminent domain action.  The client 

lost a relatively narrow strip of land used for a service station along a state highway, 

leaving the canopy and pumps close to the road. Mr. Kroculick argued that the taking 

required a complete raze and rebuild of the site. Unique among the valuation arguments 

was "total temporary take" damages during the time required to tear down and rebuild the 

property. End compensation went from an initial offer of $18,000 to a settlement of more 

than $500,000. 

Professional Activities 

 American Bar Association 

 - Committee on Condemnation, Zoning and Land Use Litigation 

 New Jersey Bar Association 

 - Land Use Law Section 

 Pennsylvania Bar Association 

 Philadelphia Bar Association 

 - Real Property Section 

 Appraisal Institute 

 - Affiliate member 

 Urban Land Institute 

 - Programming Director, Philadelphia Capital Markets Council 

 International Right of Way Association (IRWA) 

Admissions 

 New Jersey 

 Pennsylvania 

 U.S. Court of Appeals for the Third Circuit 

 U.S. District Court for the District of New Jersey 

 U.S. District Court for the Eastern District of Pennsylvania 

Education 

 Villanova University School of Law, J.D., 1983 

 Villanova University, B.A., cum laude, 1980 

Experience 

 Duane Morris LLP 

 - Partner, 2005-present 

 Ballard Spahr Andrews & Ingersoll LLP 

 - Partner, 2001-2005 



 
 

 

 
 

 

 

Board Memberships 

 Board Member and Case Brief Editor for International Council of Shopping Centers' 

most widely read publication, The Retail Law Strategist 

 Editorial Board, Shopping Center Legal Update, publication of The International Council 

of Shopping Centers 

 Building Industry Association of Philadelphia 

 - Board of Directors 

 Family "Y" of Burlington County, New Jersey 

 - President of the Board of Trustees, 1992-1996 

Honors and Awards 

 Listed in Chambers USA: America's Leading Lawyers for Business, 2008-2012 editions 

Selected Publications 

 Co-author, "Key Calif. Supreme Court Decision for Developers in Resolving 

Construction Defect Disputes,"  ICSC Legal Update Alert, September 2012 

 "How Efficient is Your Building?"  ICSC Legal Update, Summer 2012 

 Co-author, "Pa. Legislature Extends Permit Extension Act Another Three Years," Duane 

Morris Alert, July 24, 2012 

 Co-author, "The DOJ's New ADA Regulations and Accessibility Guidelines," 

Commercial Leasing Law and Strategy, January 2011 

 Co-author, "Eminent-Domain Reform Bill Advances in New Jersey State Senate, But 

Does Not Take a Big Leap ," Duane Morris Alert, October 21, 2010 

 Co-author, "Pennsylvania Adopts Legislation Granting Automatic Extension to 

Development Approvals," Duane Morris Alert, July 12, 2010 

 Co-author, "New Jersey Governor Eliminates 'Time-of-Decision' Rule in Favor of 'Time-

of-Application' Rule," Duane Morris Alert, May 12, 2010 

 Co-author, "Four New Jersey Bills Seek to Change How Government Condemns Real 

Estate, as U.S. Debate on Eminent Domain Continues," Duane Morris Alert, January 27, 

2010 

 "To Build or Not to Build: The Myriad Issues Facing Developers with Approved 

Development Sites in Today's Market," Shopping Center Legal Update, Fall/Winter 2009 

 Co-author, "In New Jersey, a Property Owner May Recover Consequential Business 

Losses for a Temporary Taking," Duane Morris Alert, August 28, 2009 

 Co-author, "What's in Your Condemnation Clause?" Shopping Center Legal Update, 

Summer 2009 

 Co-author, "New Jersey Adopts Law Permitting Conversion of Age-Restricted Housing 

Units to Non-Age-Restricted Housing Units and Modifies Laws Concerning Affordable 

Housing," Duane Morris Alert, July 8, 2009 

 Co-author, "Delaware Governor Vetoes Bill Restricting Use of Eminent Domain," Duane 

Morris Alert, July 2, 2008 

 "Missouri Supreme Court Grants Shopping Center Owner Right to Sue City for Damages 

Caused by Threat of Condemnation, But...," Duane Morris Alert, June 13, 2008 



 
 

 

 
 

 

 

 Co-author, "Florida Appellate Court Upholds Ruling that Budget Change Does Not 

Allow a Buyer to Cancel Contract," Duane Morris Alert, June 12, 2008 

 Co-author, "California Voters Pass Eminent Domain Reform: Impact Limited," Duane 

Morris Alert, June 5, 2008 

 Co-author, "California to Vote Again on Eminent Domain Restrictions," Duane Morris 

Alert, March 28, 2008 

 "N.J. Appeals Court Provides Property Owners Second Bite at the Apple to Challenge 

Condemnations for Redevelopment Purposes," Duane Morris Alert, March 6, 2008 

 Co-author, "The Importance of Condemnation and Access Clauses in Commercial 

Leases," Retail Law  Strategist, November 2007 

 "Nevada Joins National Trend in Responding to Kelo Decision on Eminent Domain," 

Duane Morris Alert, June 28, 2007 

 "New Jersey Supreme Court Limits Application of Blight Designation in Ongoing 

National Debate over Eminent Domain," Duane Morris Alert, June 22, 2007 

 "New York Restricts Use of Eminent Domain by Utilities, Part of National Trend," 

Duane Morris Alert, October 18, 2006 

 "Illinois Latest State to Respond to Kelo Decision," Duane Morris Alert, September 5, 

2006 

 "Eminent Domain: Know and Assert Your Power," Franchise Times, September 2006 

 "California Part of National Backlash Against Supreme Court's Eminent Domain 

Decision," Duane Morris Alert, May 25, 2006 

 "Georgia Enacts Restrictions to Eminent Domain, Part of a National Trend," Duane 

Morris Alert, May 15, 2006 

 "New Jersey Assembly Holds Hearings on Eminent Domain, Part of a National Debate," 

Duane Morris Alert, April 17, 2006 

 "What Kelo Does Not (Necessarily) Change," Retail Law Strategist, February 2006 

Selected Speaking Engagements 

 Discussion Leader, "Condemnation Clauses: What to Negotiate—Avoidance of Pitfalls," 

International Council of Shopping Centers' 2011 U.S. Shopping Center Law Conference, 

Phoenix, Arizona, October 26, 2011 

 Featured in "Blackstone to buy almost 600 shopping centers," report on Marketplace,  

American Public Media Radio, February 28, 2011 

 Discussion Leader, "Condemnation Clauses: When to Negotiate—Including Loss of 

Access Due to Condemnation and Impact on Lease," International Council of Shopping 

Centers' 2010 U.S. Shopping Center Law Conference, Hollywood, Florida, November 6, 

2010 

 ICSC U.S. Shopping Center Law Conference:  Eminent Domain and Its Drivers, 

Catalysts and Generators, Phoenix, Arizona, October 21, 2009 

 Speaker, "Presenting Your Case," CLE International's 4th Annual Eminent Domain 

Seminar, Newark, New Jersey, April 17, 2009 

 Speaker, "Eminent Domain and Condemnation" Pennsylvania Land Title Association, 

Stewart Title Seminar, Philadelphia, November 6, 13 and 21, 2008 



 
 

 

 
 

 

 

 Speaker, "Severance Damages and the Cost to Cure," Lorman Education Services' 

Eminent Domain in New Jersey, Cherry Hill, New Jersey, March 30, 2006 

 Speaker, "Severance Damages," Lorman Education Services' Eminent Domain in 

Pennsylvania, Lancaster, Pennsylvania, March 29, 2006 

 Speaker, "What's Fair About Fair Market Value?" Lorman Education Services' Eminent 

Domain in New Jersey, New Brunswick, New Jersey, March 28, 2006 

 Speaker, "Severance Damages," CLE International's Eminent Domain Seminar, 

Princeton, New Jersey, October 7-8, 2005 

 Speaker, "Just Compensation, The Cost to Cure as an Element of Damages," CLE 

International's Eminent Domain SuperConference, Tampa, Florida, October 7-8, 2004 

 Moderator, "Appraisers' Roundtable," Ballard Spahr, Princeton, New Jersey, May 19, 

2004 

 Moderator, "Appraisers' Roundtable," Ballard Spahr, Voorhees, New Jersey, March 10, 

2004 

 Speaker, "Tenant Claims," CLE International's Eminent Domain Seminar, Philadelphia, 

Pennsylvania, November 21-22, 2002 

 



Chambers also recognized that 

Clients appreciate [Drew Kapur ’s] 
‘clever technical abilities’ and his ‘levelheaded 
demeanor. He has lots of contacts and 
relationships which he uses to get things 
resolved in an amicable way.’

As praised by Chambers, 

GeorGe KroculicK has impressed 
with his knowledge and experience of 
condemnation issues. With an ‘encyclopedic 
knowledge of the court process,’ he is also a 
valuable asset in real estate litigation.

www.duanemorris.com
Duane Morris – Firm and Affiliate Offices | New York | London | Singapore | Los Angeles | Chicago | Houston | Hanoi | Philadelphia  
San Diego | San Francisco | Baltimore | Boston | Washington, D.C. | Las Vegas | Atlanta | Miami | Pittsburgh | Newark 
Boca Raton | Wilmington | Cherry Hill | Lake Tahoe | Ho Chi Minh City | Duane Morris LLP – A Delaware limited liability partnership

Duane Morris’ eminent domain and land valuation lawyers regularly counsel private property owners, governmental entities and quasi-
governmental entities in eminent domain and land valuation matters. Our attorneys are experienced in representing both condemnors and 
condemnees in all phases of eminent domain proceedings and have handled highly complex takings cases involving multiple landowners and 
major urban projects.

With our extensive knowledge of and experience in the field of condemnation, the firm frequently handles challenging valuation issues for 
both developing and improved properties. We are well-versed in land use, environmental and government regulatory matters to best serve 
our clients’ needs throughout the evaluation process. Additionally, we offer tax advice on the financial impact of receiving compensation in an 
eminent domain proceeding.

We have provided representation in eminent domain and land valuation matters from raw land to corporate 
headquarters and from residential properties to oil terminals. We have provided legal advice regarding: 

•  Airport development/expansion
•  Apartment complexes
•  Convention centers
•  Educational institutions and 

 school districts
•  Highways, tunnels and bridges
•  Hospitals and medical centers

•  Hotels and restaurants
•  Manufacturing and industrial 

 facilities
•  Office complexes
•  Outdoor advertising
•  Public utilities
•  Research and development facilities

•  Retirement and other planned 
 communities

•  Shopping centers and retail facilities
•  Stadiums and amphitheatres
•  Urban redevelopment and renewal
•  Warehouses and distribution 

 centers
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independent law firms

United StateS 

atlanta 

Baltimore 

Boca raton

Boston 

Cherry hill

Chicago

houston 

Lake tahoe

Las vegas

Los angeles

Miami

newark

new York 

Philadelphia 

Pittsburgh

san diego

san francisco

Washington, d.C.

Wilmington

inteRnatiOnaL

London

singapore

office locations & reach

hanoi

ho Chi Minh City

representatiVe clients

eminent Domain and lanD Valuation [continued]

this publication is for general information and does not include full legal analysis of the matters presented. It should not be construed or relied upon as legal advice or legal opinion on any specific facts 
or circumstances. the invitation to contact the attorneys in our firm is not a solicitation to provide professional services and should not be construed as a statement as to any availability to perform legal 
services in any jurisdiction in which such attorney is not permitted to practice. © duane Morris LLP 2012  |  october 2012
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GeorGe J. KroculicK 
partner

duane Morris LLP
30 south 17th street
Philadelphia, Pa 19103

P: 215.979.1386
gjkroculick@duanemorris.com

Drew K. Kapur 
partner

duane Morris LLP
30 south 17th street
Philadelphia, Pa 19103

P: 215.979.1385
dkkapur@duanemorris.com
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We’re seeing groWth—and We can help you leverage it.
With more than 100 attorneys in 20 offices who have extensive experience in virtually 
all real estate and development matters, we are ready to help position you for success.

The Chambers USA survey of the American legal profession cited Duane 
Morris’ real estate practice and singled out its attorneys for their knowledge  
and experience. “Attorneys at Duane Morris are able to assist clients 
on a wide range of real estate matters, including leasing, restructuring, 
eminent domain and development.  . . . Sources say: ‘An out-
standing firm that was very responsive and understood our expectations.’”

With a comprehensive understanding of all phases of the market cycle, the Duane Morris Real Estate Practice Group 
covers a broad range of complex commercial real estate practice areas. Our principal areas of practice include:

•  Real Estate Development
•  Acquisitions and Dispositions
•  Financing
•  Leasing
•  Construction
•  Environmental Matters and 

Sustainable Development

•  Eminent Domain, Condemnation 
and Property Valuation

•  Public/Private Partnerships
•  Joint Ventures
•  Real Estate Investment 

Management
•  Hospitality and Gaming Industry

•  Distressed Real Estate
•  Zoning and Land Use
•  Condominium and Homeowners 

Association Documentation and 
Registration

•  Affordable Housing
•  Transportation-Oriented and 

Smart Growth Projects

DuanE MORRis’ REal 
EstatE PRacticE GROuP 
Was citED by u.s. 
nEWs-bEst laWyERs 
fOR 2011–2012.

real estate

100 20real estate 
lawyers u.s. markets

Legal Understanding  
& Market Knowledge 
in+
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>  activE REnEWablE EnERGy 
 anD sustainability PRacticE

>  Several Duane Morris lawyers accredited by the U.S. Green
 Building Council as LEED (Leadership in Energy and Environmental 
 Design) professionals

>  Member: American Council On Renewable Energy (ACORE)

>   San Francisco office is LEED certified, and Las Vegas office is  
 LEED Silver certified/part of a downtown revitalization effort

>  Joint venture in Singapore
   with Selvam LLC

>  Alliance with Mexico City’s 
Miranda & Estavillo S.C.

>  Leadership positions with 
international networks of 
independent law firms
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Duane Morris is a global growth sponsor of the 
Association for Corporate Growth, joining with 
this global organization to champion middle-
market private investment.

>   More than 700 lawyers in offices  
 in the U.S., U.K. and Asia 

>   Firm has nearly tripled in  
 past 14 years

>   Over 25% of client business  
 conducted through multiple 
 offices and practices

HArvArD BUSineSS SCHOOl
Case study titled “Duane Morris: Balancing Growth 

and Culture at a law Firm” was included as part of the 

Harvard Business School curriculum and made available 

to business schools around the world for course study.

CHAMBerS USA 2012
>  ranked among national leaders in insurance and Construction
>  59 attorneys receiving 65 citations for excellence
>  18 practice areas cited for excellence

nAtiOnAl iP rAnKinGS
national publications have repeatedly ranked Duane Morris among 
the leading U.S. law firms handling patents, trademarks, copyrights 
and related litigation. rankings include among the:

>  top 10 iP “litigation kings” for Fortune 100 companies
 by Corporate Counsel

>  top trademark firms by trademark insider, iP today 
 and iP law360

COrPOrAte DeAlMAKinG
Some recent deals involving Duane Morris lawyers include:

HEINEKEN’S $4.6B bid for Asia 
Pacific Breweries, strengthening its 
foothold in Southeast Asia and China

groupoN’S $950MM
offering of Series G preferred  
stock, representing a lead member  
of the investor group

CIty of CHICago’S 
$850MM bond issue representing 
an underwriting group of minority-
owned investment banks

auStralIaN graINCorp 
ltd.’S $665MM acquisition 
of United Malt

ZyNga gaME NEtWorK’S 
$500MM late-stage venture 
capital raise, representing major 
members of the investor group

CEpHaloN’S acquisition of 
Ception therapeutics for $350MM 
and up to $500MM in milestone 
payments, representing Ception 

SuNoCo’S $350MM sale of 
its polypropylene subsidiary to Brazil 
petrochemical giant Braskem SA

AM lAw 100 SinCe 2001

www.duanemorris.com

tHE joNES fINaNCIal 
CoMpaNIES, parent of 
edward Jones, $320MM 
revolving line of credit, provided 
by a multibank syndicate

StryKEr’S acquisition 
of Orthovita in a $316MM 
all-cash tender offer for all 
outstanding common stock, 
followed by a second-step 
merger, representing Orthovita

atlaNtIC INduStrIal’S 
$257.2MM sale to Atlantic 
Holdings, laying groundwork  
for future growth

Balfour BEatty 
CapItal group’S 
$123MM public-private 
partnership in a student-
accommodation project at  
Florida Atlantic University

youKu.CoM’S $50MM 
sixth round of funding, of a total 
$160MM  raised by China’s 
leading internet video company, 
representing major investors

For Q1 2012, the Deal ranked Duane Morris #1 by total 
volume of assets handled in large bankruptcy cases. 
Also, the Deal consistently ranks Duane Morris among 
the most active bankruptcy practices in the world.

U.S. newS-BeSt lAwyerS BeSt lAw FirMS 2011-2012
>  top-tier national rankings in Construction 

law and litigation, immigration, insurance 
and Patent law

>  29 nationally ranked practice groups and 34 
 top-tier regional rankings

 lateral growth: 

145 have chosen to join 
Duane Morris in the  
past 5 years

PARTNERS

leADer in BAnKrUPtCy lAw

Chambers Associate reports, “there 
are ‘high expectations for associates’ 
at Duane Morris, who appreciate the 
firm’s ‘friendly atmosphere’ and ‘team-
oriented culture.’”

®



COnneCtiOnS & AlUMni
>  9,541 contacts in our database have 

“General Counsel” in their titles

>  10,243 contacts in our database 
are CeOs

>  89 Duane Morris Alumni are 
Corporate General Counsel and 
a total of 176 alums are in-house 
corporate counsel

>  Duane Morris is considered a pioneer in law firm
 diversity efforts

>  winner of prestigious Minority Corporate Counsel 
 Association innovator Award (Award renamed  
 after George B. vashon, further honoring a  
 Duane Morris tradition)

>   Among the first to name a Chief Diversity Officer

>   Annual firmwide Diversity & inclusion retreat 
 and targeted business development efforts

wOMen’S initiAtive
>  working Mother, women 3.0 
 and Philadelphia magazines
 have all recognized Duane 
 Morris as one of the best law 
 firms for women

>   lawyers Club of San Diego 2011 equality Survey citations for 
high percentage of female partners and lawyers, as well as 
firmwide policies that are friendly for parents and families

>   Pennsylvania Bar Association Honor roll of legal 
 Organizations welcoming women Professionals for past 
 three consecutive years

>   women’s initiative actively fosters and expands business contacts
 and opportunities to enhance professional development

>  Joint venture in Singapore
   with Selvam llC

>  Alliance with Mexico City’s 
Miranda & estavillo S.C.

>  leadership positions with 
international networks of 
independent law firms

91,631
c o n t a c t s
regularly receive firm 
alerts, articles, invitations 
and other marketing 
materials 

“Green” lAw FirM

>  aCtIvE rENEWaBlE ENErgy 
 aNd SuStaINaBIlIty praCtICE

>  Several Duane Morris lawyers accredited by the U.S. Green
 Building Council as leeD (leadership in energy and environmental 
 Design) professionals

>  Member: American Council On renewable energy (ACOre)

>   San Francisco office is leeD certified, and las vegas office is  
 leeD Silver certified/part of a downtown revitalization effort
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OFFiCe lOCAtiOnS & reACH

COUrtrOOM & neGOtiAtinG tABle
Some recent litigations handled by Duane Morris include: 

Defended WrIgHt MEdICal tECHNology   
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EMINENT DOMAIN – THE BASICS 

“[N]or shall private property be taken for public use, without just compensation.”—U.S. 

Constitution, Amendment V (the “Takings Clause”). 

THE POWER OF EMINENT DOMAIN 

 In basic terms, eminent domain is the power of the sovereign to take property for 

“public use” without the owner‟s consent.  Scott v. Toledo, 36 F. 385, 1 L.R.A. 

688 (1888). 

 

 The power of eminent domain does not require recognition by constitutional 

provision, but is an inherent power of the sovereign that exists in absolute form.  

Albert Hanson Lumber Co. v. United States, 261 U.S. 581, 43 S. Ct. 442, 67 L. 

Ed. 809 (1923); Georgia v. Chattanooga, 264 U.S. 472 , 44 S. Ct. 369, 68 L. Ed. 

796 (1924).  See also Burbank-Glendale-Pasadena Airport Authority v. Hensler, 

83 Cal. App. 4th 556, 561, 99 Cal. Rptr. 2d 729 (2000) (“The power of eminent 

domain arises as an inherent attribute of sovereignty that is necessary for 

government to exist”). 

 

 While the power of eminent domain is inherent in organized governments, it may 

only be exercised through legislation or through legislative delegation.  State v. 

Lanza, 27 N.J. 516, 530 (1958), app. dismissed, 358 U.S. 333, 79 S.Ct. 351, 3 

L.Ed.2d 350 (1959), reh'g denied, 359 U.S. 932, 79 S.Ct. 606, 3 L.Ed.2d 634 

(1959).  See, e.g., Noble v. Oklahoma City, 297 U.S. 481 (1936). 

 

 The scope of the sovereign power of eminent domain in the United States has 

always been subject to constitutional and statutory limits. U.S. Const. amend. V 

(the “Takings Clause”) and XIV.  The Takings Clause applies to the states 

through the Fourteenth Amendment. 

LIMITATIONS ON THE POWER OF EMINENT DOMAIN 

 A.  TAKING FOR A PUBLIC USE 

 Explicit in the just compensation clause is the requirement that the taking of 

private property be for a public use. 

 

 The question whether a particular intended use is a public use is a judicial one.  

See City of Cincinnati v. Vester, 281 U.S. 439, 444 (1930). 

 

 Courts have generally insisted on giving a high degree of judicial deference to the 

legislative determination of what constitutes a public use or public purpose.  See 

Berman v. Parker, 348 U.S. 26, 32 (1954) (“The role of the judiciary in 

determining whether that power is being exercised for a public purpose is an 

extremely narrow one.”); Kelo v. City of New London, 545 U.S. 469 (2005). 

http://www.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=297&invol=481
http://www.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=281&invol=439#444
http://www.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=348&invol=26#32


 

 

 B.  THE RIGHT TO JUST COMPENSATION 

 The most fundamental limitation is met by the provisions found in most of the 

state constitutions relating to the taking of property by eminent domain requiring 

that the condemning agency pay “just compensation.”  Governments, both state 

and federal, have the right to take private property for public use, provided that 

just compensation is paid.  Kelo v. City of New London, 545 U.S. at 472 n. 1. 

 

 The just compensation required by the Constitution is that which constitutes “a 

full and perfect equivalent for the property taken.”  Monongahela Navigation Co. 

v. United States, 148 U.S. 312, 326 (1893).  

 

 The measure just compensation is to be taken from the perspective of the owner‟s 

loss, not the taker‟s gain.  United States v. Miller, 317 U.S. 369, 375 (1943). 

 

 The general standard for the determination of just compensation is the fair market 

value of the property, i.e., what a willing buyer would pay a willing seller.  Id. 

 

 Where only a portion of property is taken, just compensation includes any 

diminished value of the remaining portion („„severance damages‟‟) as well as the 

value of the taken portion.  Id. at 375-76. 

 

 “Just compensation” may include compensation for a lessee‟s expectancy in the 

continued use of an improvement beyond the remaining term of the lease.  Almota 

Farmers Elevator & Warehouse Co. v. United States, 409 U.S. 470, 474 (1973). 

 

 The legislature may prescribe more than the minimum requirement of the 

payment of just compensation.  

 

C. DUE PROCESS AND NOTICE. 

 

 Generally, property owners are entitled to notice of a governmental entities 

decision to take their property and due process to contest the taking or seek their 

claims for just compensation.  However, the process and notice requirements vary 

from state to state.  For instance, some states do not require tenants or mortgagees 

to get the same notice that the underlying fee owner receives.  Accordingly, 

tenants may want to negotiate for a provision requiring the landlord to forward a 

copy of any such notice as the taking could impact the leasehold interest. 

  



 

 

WHAT IS PROPERTY? 

 Generally, the term “property” as used in the Taking Clause includes the entire 

“group of rights inhering in the citizen‟s [ownership].”  United States v. General 

Motors Corp., 323 U.S. 373 (1945).  It denotes “the group of rights inhering in the 

citizen‟s relation to the physical thing, as the right to possess, use and dispose of 

it. . . . The constitutional provision is addressed to every sort of interest the citizen 

may possess.”  Id.  

 

 What property is and the rights that attach to ownership are primarily a matter of 

state law.  See, e.g., United States v. Cress, 243 U.S. 316 (1917). 

 

 Access?  There has developed a universal rule that the owner of land abutting on 

a street or highway has a right of access to and from the adjacent street.  Nichols 

on Eminent Domain(R), Ch. 4, 13.23[1] (Matthew Bender, 3rd ed. 2012).  The 

right is considered a natural easement and an incident of land ownership.  It is a 

property right and its deprivation therefore requires just compensation.  Id.; 

Mueller v. N.J. Highway Auth., 59 N.J. Super. 583, 158 A.2d 343, (App. Div. 

1960).  However, such a right is the right to reasonable, but not unlimited, access 

to existing and adjacent public roads.  That is, “the property owner is not entitled 

to access to his land at every point between it and the highway but only to „free 

and convenient access to his property and the improvements on it.‟“ Id. at 595, 

158 A.2d 343; Wolf v. Department of Highways, 422 Pa. 34, 220 A.2d 868 

(1966). 

CONDEMNOR TAKES TITLE FREE AND CLEAR OF ALL LIENS AND 

ENCUMBRANCES. 

 In most cases, upon notice of the filing of a declaration of taking or similar 

document and the offer/deposit of estimated just compensation, the condemnor 

will take title to the property described in the declaration of taking in a fee simple 

estate, free and discharged of all right, title, interest and liens of all parties.  Thus, 

all proprietary rights and interests in the land condemned are extinguished, “and 

all lienors and encumbrancers, including mortgagees and lessees, are relegated for 

compensation to the proceeds which stands in place and stead of the land.”  

Nichols on Eminent Domain(R), Ch. 3, § 9.01[2] (Matthew Bender, 3rd ed. 2012) 

citing United States v. 194.08 Acres of Land, More or Less, Situated in St. Martin 

Parish, 135 F.3d 1025 (5th Cir. 1998), et al. 

  



 

 

THE UNDIVIDED FEE OR UNIT RULE/WHO GETS A SLICE OF THE PIE? 

 One Pizza.  When property is taken by condemnation, the general rule is that there 

shall be one award of just compensation for the value of the property taken 

without regard to the various interests in, and claims to, the property (i.e., the 

Undivided Fee Rule or the Unit Rule).  Thus, there will be no separate awards for 

individual objects or interests; only one lump-sum award.  Nichols on Eminent 

Domain(R), Ch. 7A-G11, § G11.01[2][b] (Matthew Bender, 3rd ed. 2012) 

(citations omitted).  Generally, once the award is determined for the whole 

property, the award will be divided or apportioned among the various interests 

according to their respective rights.  See United States v. 6.45 Acres of Land, 409 

F.3d 139, 146-149 (3d Cir. 2005) (district court must follow Undivided Fee Rule 

and erred when it determined value of land taken for public use by valuing 

separate legal interests of both landowner and lessees, rather than the aggregate 

interests and thereafter apportioning that award among the interest holders). 

 B.  LEASEHOLD INTERESTS 

 Though a condemnation may extinguish a leasehold interest, the lease is not 

necessarily terminated (though many courts have ruled differently). 

 

 Generally, a party with a leasehold for years is entitled to compensation when all 

or a part of the property leased is taken or damaged by eminent domain.  

However, the rights as between the landlord and tenant with respect to the 

condemnation are usually governed by the terms of the lease.  See Wayne Co. v. 

Newo, Inc., 75 N.J. Super. 100, 108 (App. Div. 1962).  The lease will therefore 

determine the contractual obligations of the parties that survive the condemnation, 

such as the right to participate in the condemnation action, the right to share in the 

condemnation award, and rights with respect to the leasehold improvements. 

 

 A tenant at will or tenant at sufferance is not considered to have a compensable 

interest in the property in a condemnation action. 

 

 In Almota, the Supreme Court pointed out that since the owner of the property is 

entitled to the fair market value of the property, a tenant who owns improvements 

on leased land is entitled to the value of the improvements that would be obtained 

if the tenant sold its interest in the leasehold to a purchaser on the open market: 

 

Even if the buildings or fixtures are attached to the real estate and 

would pass with a conveyance of the land, as between landlord and 

tenant they remain personal property.  In the absence of a special 

agreement to the contrary, such buildings or fixtures may be 

removed by the tenant at any time during the continuation of the 

lease, provided such removal may be made without injury to the 

freehold.  This rule, however, exists entirely for the protection of 



 

 

the tenant, and cannot be invoked by the condemnor.  If the 

buildings or fixtures are attached to the real estate, they must be 

treated as real estate in determining the total award.  But in 

apportioning the award, they are treated as personal property and 

credited to the tenant.  Almota, supra, 409 U.S. at 477 n.5 (citation 

omitted) (emphasis added).   

MORTGAGE INTERESTS 

 As a general proposition, when land that is subject to a mortgage is taken through 

the power of eminent domain, the mortgagee‟s interest in such property is 

transferred to the condemnation award. “The condemnation award is a substitute 

for the land when all or part of the mortgaged land is taken for public use.  Thus 

the lien of the mortgage attaches to the condemnation award.” City of Englewood 

v. Exxon Mobile Corporation, 406 N.J. Super. 110, 118 (App. Div.), certif. 

denied, 199 N.J. 515 (2009) (citations omitted).   

 

 Stated another way: 

[a]s a result of this action by the State[,] the mortgagor‟s fee 

interest in the premises and the mortgagee‟s lien thereon were 

destroyed, and by operation of law both were transmuted to a 

present right to the funds deposited by the State with the clerk of 

the court. 

Id. (citing Jala Corp. v. Berkeley Sav. & Loan Ass‟n, 104 N.J. 

Super. 394, 401 (App. Div. 1969).] 

 Much like a leasehold interest, the mortgagees right to participate in the 

condemnation proceedings (and potentially claim that the taking is an event of 

default or subjects the owner to a prepayment penalty), will be governed by the 

mortgage itself. 

 

 



 

 

SAMPLE CONDEMNATION CLAUSES 

 

EXAMPLE 1 

CONDEMNATION. 

(a) Total.  If the whole of the Premises shall be acquired or taken pursuant to the power of 

eminent domain for any public or quasi-public use or purpose, then this Lease shall terminate as 

of the date of title vesting in the public authority in such proceeding. 

(b) Partial.  If any part of the Premises shall be taken as aforesaid, and such partial taking shall 

render the portion not taken unsuitable in Tenant’s reasonable judgment for the conduct of 

business, or if more than fifty percent (50%) of the Shopping Center shall be taken, then this 

Lease shall terminate at the election of either party after notice given to the other prior to the date 

of title vesting, as described in (a) above.  If this Lease is not terminated as provided herein, this 

Lease shall continue in effect except that the Base Rent and other charges payable hereunder 

shall be reduced in the same proportion that the floor area of the Premises taken bears to the 

original floor area, and Landlord shall make all necessary repairs or alterations to the building in 

which the Premises are located so as to restore the portion of the building not taken to a complete 

architectural unit. 

(c) Awards.  All compensation awarded or paid upon such a total or partial taking of the 

Premises or the Shopping Center shall be the sole property of the Landlord; provided, however, 

that so long as the Landlord’s award is not thereby reduced, Tenant shall also be entitled to 

claim, prove, and receive in any condemnation proceeding such separate awards as may be 

allowed for Tenant’s loss. 

 

NOTES: 

  



 

 

EXAMPLE 2 

Condemnation.  If any portion of the Property shall be condemned or taken in any manner for 

any public use or quasi public use and said taking materially affects the ability of Tenant to 

operate the Sign as anticipated herein, then Landlord agrees to use its best efforts to facilitate the 

relocation of the Sign by Tenant on the Property in a location suitable for the intended use. 

During the period that the Sign is inoperable, Tenant’s obligation to pay rent shall be suspended 

until such time that the Sign is relocated.  In the event that the Sign cannot be relocated or if all 

of the Property Site shall be condemned or taken in any manner for any public use or quasi 

public use, this Lease shall terminate as of the date of the actual taking and the Rent payable 

hereunder shall be prorated to the date of such taking.  Tenant shall be entitled to any protections 

provided by the law. 

 

NOTES: 

 

  



 

 

EXAMPLE 3 

A.  Ownership of the Improvements. 

Lessee may move, remove or alter any building, structure, tank, curbing, pavement or driveway 

now or hereafter placed on said premises and may construct, build and place upon said premises 

such buildings, structures, tanks, curbings, pavement, driveways, machinery and other equipment 

as shall in its opinion be necessary or desirable to use and operate said premises, and may 

perform any and all acts necessary to the conduct of its business. 

Lessor agrees that all buildings, structures, tanks, machinery, equipment and all other property 

owned by Lessee heretofore placed upon the premises, whether annexed to the freehold or not, 

shall remain the personal property of Lessee, and Lessee shall have the right and privilege (but 

shall be under no obligation) to remove such property at any time during the period of this lease 

or any renewal thereof. 

Upon the expiration or termination of this lease or any renewal thereof, Lessee shall have a 

period of thirty (30) days within which to remove its property or negotiate its sale to an incoming 

tenant or supplier.  The leaving of such property on the premises during said period, shall not 

make Lessee liable for storage charges or rent, and shall not constitute a hold-over tenancy. 

B.  Condemnation Clause. 

If the demised premises or any part thereof shall be taken by or pursuant to governmental 

authority or through the exercise of eminent domain, or if a part only of said premises is taken 

and the balance of said premises in the opinion of Lessee is not suitable for the operation of a 

drive-in gasoline station, this lease, at the option of Lessee, shall terminate without further 

liability on the part of Lessee, or the rent hereunder shall be reduced in proportion to the 

reduction in the area of the premises, but nothing herein shall be deemed a waiver of the sole 

right of Lessee to any award for damages to it or to its leasehold interest caused by such taking, 

whether made separately or as part of a general award.   

 

NOTES: 

  



 

 

EXAMPLE 4 

Condemnation. 

In the event of any exercise of the power of eminent domain as to the Leased Premises or any 

portion thereof or any interest therein, whether by a condemnation proceeding or otherwise, or 

any transfer of all or any part of the Leased Premises or any interest therein made in lieu of the 

exercise of the power of eminent domain prior to or during the Lease Term, including any 

change in access (all of the foregoing being hereinafter referred to as “Appropriation”), the rights 

and obligations of Landlord and Tenant shall be as follows: 

1.  Total Condemnation.  If the whole of the Leased Premises shall be appropriated by right of 

eminent domain, then this lease shall cease being effective as of the date possession is required 

to be delivered to the appropriating authority.  Notwithstanding the foregoing, Tenant shall have 

the right to lease the Leased Premises after the termination of this Lease from the appropriating 

authority under such terms and conditions as may be agreed to by Tenant and the appropriating 

authority.  At Tenant’s request, Landlord will assist Tenant by communicating Tenant’s request 

to so lease the Leased Premises to the appropriating authority and providing any reasonable 

cooperation in effectuating such an arrangement. 

2.  Partial Condemnation/Modification or Revocation of Access.  In the event of an 

Appropriation which does not constitute a taking of the whole of the Leased Premises or in the 

event vehicular access to the Leased Premises is modified, altered or revoked by valid regulation 

of access by the appropriating authority or entity having jurisdiction over highway control, 

Tenant shall have the right, but not the obligation, to elect to terminate this Lease effective as of 

the date possession is required to be delivered to the appropriating authority, provided that any 

such election is made by written notice from Tenant to Landlord on or before ninety (90) days 

after Tenant receives written notice of the Appropriation from the Landlord. 

3.  Pro-Ration of Rent.  In the event this Lease is terminated pursuant to either paragraph (1) or 

(2) above, the Base Rent, Additional Rent, and all other obligations of Tenant shall be prorated 

to the date of termination, and Landlord shall immediately reimburse to Tenant all Rent and any 

other payments made by Tenant for any period beyond the date of termination. 

4.  Tenant’s Damages on Termination.  In the event this Lease is terminated pursuant to either 

paragraph (1) or (2) above, without limitation of Tenant’s rights to other awards reserved below, 

Tenant shall be entitled to receive from the entire award or other proceeds received from the 

appropriating authority as a result of the Appropriation an amount equal to [the greater of]:  (a) 

the unamortized cost to Tenant of any improvement made by Tenant to the Leased Premises, 

including any demolition costs incurred by Tenant in connection with the construction of such 

improvements plus [or] (b) the value of Tenant’s leasehold.  The unamortized cost to Tenant 

pursuant to (a) above shall be the cost of such improvements as shown on the books and records 

of Tenant less the depreciation thereof on a straight line basis over the useful life thereof as 

determined by Tenant for accounting purposes.  In addition, Tenant shall be entitled to claim and 

receive from the appropriating authority compensation for Tenant’s actual moving and relocation 

expenses, Tenant’s trade fixtures and personal property that are not otherwise acquired by the 



 

 

appropriating authority, and to the extent allowed by law, damage to Tenant’s business and 

goodwill.   

5.  Continuation of Lease after Partial Appropriation.  If, following any Appropriation, Tenant 

elects not to terminate the Lease Term pursuant to paragraph (2) above, the lease shall continue 

in full force and effect as to the remainder of the Leased Premises.  Landlord shall, within a 

reasonable time after physical possession is taken of the premises appropriated, restore what may 

remain of any buildings and improvements at the Leased Premises (as the same may be affected 

thereby) to substantially the same condition they were in prior thereto, subject to reduction in 

size thereof.  Tenant may be written notice to Landlord given within _________ days after the 

date of Appropriation, elect to perform the restoration rather than Landlord, in which event 

Landlord shall pay to Tenant out of the award or other proceeds of the Appropriation the cost of 

such restoration.  A just proportion of the Rent and all other amounts payable by Tenant pursuant 

to this Lease, according to the nature and extent of the injury to Tenant’s business, shall be 

suspended or abated during the period of restoration until the Leased Premises have been 

restored.  Upon completion of the restoration, the Base Rent shall be abated and reduced in 

proportion to the reduction in the surface area of the Leased Premises as a result of the 

Appropriation.  Tenant shall be entitled to receive out of the award or other proceeds of the 

Appropriation an amount equal to the unamortized cost to Tenant of any improvements made by 

Tenant to the Leased Premises (as defined in (4) above) which were taken or rendered unusable 

in the Appropriation and which cannot be restored as part of the restoration. 

6.  Tenant’s Standing in Appropriation Proceedings.  Whether or not the Lease is terminated 

pursuant to paragraphs (1) and (2) above, Tenant shall be entitled to actively participate in and 

appear in any Appropriation proceedings, and any negotiations with respect to a conveyance in 

lieu of such proceedings, either separately or in conjunction with Landlord.  Tenant’s written 

consent shall be required for the compromise or settlement of any action for Appropriation or 

fixing compensation therefor.  Landlord shall provide Tenant copies of all documents and 

correspondence with regard to the Appropriation and the Appropriation proceedings, and shall 

give notice to Tenant of any meetings with the appropriating authority, its agents or 

representatives, and permit Tenant to attend such meetings.  Landlord shall reasonably consult 

with Tenant so that reasonable business accommodations, if possible, can be made for Tenant as 

part of any consent or agreement concerning the Appropriation or the manner and form in which 

such Appropriation shall occur. 

 

NOTES: 

  



 

 

EXAMPLE 6 (Landlord Friendly) 

(a) In the event that all of the Premises or a substantial portion of the Premises [or the 

Building] is taken or condemned for a public or quasi-public use so as to render the Premises 

untenantable, this Lease shall terminate as of the date possession [title] shall vest in the 

condemnor. 

(b) In the event that a portion of the Premises shall be so taken or condemned which does not 

render the remaining portion of the Premises untenantable, in the [reasonable] opinion of 

Landlord, this Lease shall terminate only as to the part of the Premises so taken, and the Base 

Rent shall be reduced proportionately by the square footage of the Premises taken and Tenant's 

Proportionate Share shall be redetermined by dividing the [rentable] square footage of the 

remaining Premises by the [rentable] square footage of the Building.   

(c) Landlord shall have the option of terminating this Lease if less than all or a substantial 

portion of either the Premises or the Building is taken, but Landlord determines, nevertheless, 

that it is not economically feasible to continue to operate the uncondemned portion of the 

Building or the Premises. 

(d) In the event of any total or partial taking, Tenant waives all claims against Landlord, 

assigns to Landlord all claims against the condemnor for leasehold damages and diminution in 

the value of Tenant's leasehold estate, and agrees that Tenant shall make no claim against the 

condemning authority by reason of condemnation or other governmental or quasi-governmental 

taking except business dislocation, moving expenses and other claims permitted by law which 

may be separately payable to tenants and which do not diminish the award otherwise payable to 

Landlord. 

 

NOTES: 

  



 

 

EXAMPLE 7 (Parking Clause)  

Parking Areas.  Without limiting the foregoing, if any of the parking area depicted in Exhibit __ 

is expropriated by a public or quasi-public authority, then Landlord shall make every effort to 

substitute the equivalent and similarly improved lands contiguous to and properly integrated with 

the remainder of the site depicted on Exhibit ___.  If Landlord is unable to substitute such lands, 

and if as a result of one or more expropriations the Minimum Parking Ration (as defined in 

Article ___ above) is not satisfied within the Shopping Center, then Tenant shall have the option 

to terminate this Lease at any time within twelve (12) months after such deprivation becomes 

effective by giving thirty (30) days prior notice to Landlord. 

 

NOTES: 

  



 

 

EXAMPLE 8 (Ingress and Egress Clause) 

(a) Demised Premises/Ingress and Egress.  If (i) any portion of the demised premises are 

expropriated, or (ii) any point of ingress and egress to the public roadways, substantially as 

depicted on Exhibit ___ is materially impaired by a public or quasi-public authority for a period 

in excess of ___ (__) months so as to render, in Tenant’s sole reasonable opinion, the demised 

premises unsuitable for the operation of Tenant’s business in the normal course, then Tenant 

shall have the option to terminate this Lease as of the date Tenant is deprived or denied thereof 

by giving thirty (30) days prior notice to Landlord of such election within ninety (90) days 

following the date of such dispossession.  During any expropriation or impairment, regardless of 

the length of time of such expropriation or impairment or whether or not this Lease is terminated 

as a result of such expropriation or impairment, Landlord shall endeavor to provide a reasonable 

alternative to the impaired point of ingress and egress for the duration of any such expropriation 

or impairment. 

 

NOTES: 

 



COMMERCIAL INVESTMENT 

LEGAL BRIEFS 
Real Estate 

Condemnation Concerns 
Retail lease agreements should include change of access language. 

by George J. Kroculick, JD, 
and Michael J. McCalley, JD 

For retail tenants, location is perhaps the 
most important factor for success. However, 
even the best location quickly can tum bad in the 
wake of condemnation or modification of access 
to the property. Despite the upfront investment 
made in securing a good location, tenants often 
overlook the importance of including condem­
nation and change of access clauses in their 
lease agreements to adequately protect their 
interests. Commercial real estate professionals 
who represent tenants should be aware of these 
factors and take steps to draft condemnation and 
change of access clauses into their clients' leases. 

CONDEMNATION CLAUSES 

When drafting leases, commercial real 
estate professionals should be mindful that 
leasehold interests are compensable interests in 
property. Generally, if a condemnation provision 
is absent in a lease, it is established that tenants 
are entitled to proportionately share in the con­
demnation award for the value of its leasehold 
interest. However, care still must be taken to 
describe a tenant's ability to participate in a con­
demnation proceeding and distinguish between 
the taking of a leasehold interest, which is com­
pensable, and the purported taking of other 
interests in real estate, such as lost goodwill, 
which may not be compensable. 

While lease provisions do not determine 
what items are compensable, the lease terms can 
control most disputes between landlords and 
tenants. If a lease contains a condemnation 
clause spelling out the basis for dividing a con­
demnation award, such a clause will govern. 
Precision in drafting the lease and recognition of 
local Jaws can help to preserve a tenant's inter­
ests and avoid disputes. 

The key to drafting effective condemnation 
clauses is providing for appropriate remedies. In 
this regard, comdemnation clauses may provide 
for leasehold termination, restoration obligations, 
apportionment, bonus value, and rent abatement. 
Causes also may address relocation rights. 

Another issue to consider when drafting 
leases is lhe distinction between total takings 
and partial takings. To do this, tenants should 
seek assurance that the condemnation clause 
provides sufficient discretion in the event of a 
condemnation. Tenants are most vulnerable in a 
partial taking situation where only a portion of 
property is taken. While the taking may appear 

small, it could have a huge impact on the ten­
ant's livelihood. 

For instance, a partial taking of only a few 
hundred square feet may reduce drive aisles, 
cause internal circulation problems, and make 
the site no longer workable for drive-throughs.or 
deliveries. A partial taking also can affect park­
ing, limit a site's ability to be further developed, 
and render a site non-conforming under existing 
zoning regulations. 

Commercial real estate professionals should 
address situations where partial takings may 
have a significant impact on a site's workability. 
ln this regard, tenants should seek as much dis­
cretion as possible to determine if a partial tak­
ing will materially impact the property and 
choose the desired remedy such as termination, 
restoration, or abatement. 

ACCESS ISSUES 

Equally important to the success of retail 
operations is the availability of safe and conven­
ient access to a property. However, many leases 
pay little or no attention to access and the poten­
tial effects access changes can have on properties. 
ln some cases, tenants may be in for a rude awak­
ening should a modification of access occur. 

Take steps to draft condem­
nation and change of access 
clauses into clients' leases. 

While the regulation of access under police 
power is not considered a taking, because of 
eminent domain, the owner of land abutting to a 
street or highway has the right of access to and 
from the adjacent street. However, pursuant to 
its police power, the government may regulate 
access to and from the road for the public's safety 
and welfare without having to pay compensation. 

Therefore, the right of access is better 
regarded as the right to reasonable but not 
unlimited access to existing and adjacent public 
roads. In the case of Wolf v. Department of 
Highways, the court found that a property owner 
is not entitled to access its land at every point 
between it and the highway, but only to free and 
convenient access to its property and the 
improvements on iL Because of this, in similar 
cases since Woif; it often is stated that a proper­
ty owner has no vested right in the continued 
flow of traffic past its property. 
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In addition, the rights of an abutting owner 
may be subordinated to the rights of the public 
in regard to the proper usage of highways and 
the right of governmental agencies to enforce 
proper police regulations. Under proper exercise 
of its police power in the regulation of t:rc1ffic , a 
state entity or transportation authority may, 
among other acts, reduce the number of existing 
access points, install guardrails or curbing, 
impose vehicle weight limitations, or replace 
access on a highway with access on a local road­
way. The inconvenience, reduction in profits, or 
depreciation in property value that occurs as a 
result of a legitimate exercise of the state's police 
power is considered Joss or damage without injury. 

Since access is a key component of property 
value, impairment often has significant real­
world effects on the value of a commercial site. 
For instance , a change in access may reverse 
traffic flows through drive aisles, prevent deliv­
ery vehicles from safely entering or exiting the 
site, or force traffic to flow by a competitor's 
business before reaching an entry point to the 
tenant's property. 

Tenants are wise to include lease clauses 
that address the potential for administrative 
changes in access and keep in mind that the reg­
ulation of access can be accomplished outside of 
the condemnation arena, and therefore not pro­
vide any compensation. Leases also should 
address related issues such as requiring notice to 
tenants, participating in access proceedings if 
legally permissible, and providing discretionary 
remedies should a change in access have a mate­
rial impact on the business's operation. 

"Condemnation Conce rns· © CCIM Institute. 
Reprinted with permissiOn from Commercial Invest­
ment Real Estate, volume XXVII, no.3, pages 18-19. 



What's in Your Condemnation Clause? 

George f. Kroculick* 
Michael f. McCalley** 

Duane Morris, LLP 
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What does the "condemnation clause" in your mortgage say? If you do not know, you are not alone. After all, the chances of 
a property being condemned and the condemnation clause coming into effect are slim. Nevertheless, there are several issues 
to consider when drafting a condemnation clause or entering a mortgage agreement 

I. The Sovereign Power of Eminent Domain 
Eminent domain is the power of the sovereign to take property for "public use" without the owner's consent. The power of 
eminent domain docs not require recognition by constitutional provision, but exists in absolute and unlimited foCin.1 The 
power of eminent domain is described as an inherent attribute of the sovereign. Thus, there is no stated constitutional source 
of such power. Rather, only the limitations on such power must be stated positively by state law. The most fundamental limi­
tation is met by the provisions found in most of the state constitutions relating to the taking of property by eminent domain 
requiring that the condemning agency pay "just compensation." The legislature, of course, may prescribe more than the min­
imum requirement of the payment of just compensation. Such constitutional provisions, however, neither directly nor 
impliedly grant the power of eminent domain, but arc simply limitations upon a power already in existence that would 
otherwise be unlimited.' 

II. Notice of the Taking and Rights of Mortgagees to Participate in Condemnation Cases 
Whether a mortgagee is named a party in a condemnation case will likely depend on state law and how the term "condem­
nee" or "owner" is defined in a jurisdiction's relevant statute. In some jurisdictions, the relevant statute requires that owners 
and any persons having an interest in the property being condemned shall be joined a<; parties. In others, absent an express 
statutory requirement, mortgagees with a mere security interest in the property condemned need not be made a party to the 
action. 

For example, New Jersey law requires that mortgagees be listed as potential condemnees in the complaint. However, 
across the Delaware River, Pennsylvania law provides only that such mortgagees receive notice of the condemnation. 
Moreover, the notice provision under Pennsylvania law was only added in September 2006. Prior to that date, the condemn­
ing agency was not required even to provide the mortgagee notice, potentially Leaving that mortgagee in the dark about the 
impact that a taking could have on the property securing the mortgage. Based on the varied treatment of mortgagees in con­
demnations throughout the country, it is best for the mortgagee to have its condemnation clause include a provision that the 
condemnee provide it with written notice of any attempts by governmental agencies or other entities embodied with the 
power of eminent domain to acquire the subject property. 

The right of mortgagees and lienholders to participate in a condemnation may depend on the mortgage language itself 
as well as state law. That is, some courts will allow the mortgage language to govern the mortgagee's right to participate in 
the condemnation. ln other instances, the right of the mortgagee to participate may depend upon how that particular juris­
ruction treats the mortgagee's interest. Many jurisdictions observe that the mortgage does not pa<;s title to the mortgaged 
land, but only creates a security interest in the nature of a lien upon the land. Thus, because the mortgagee does not have an 
ownership interest in the land, certain jurisdictions may limit the mortgagee's participation. Yet, other jurisdictions may still 
follow common law where a mortgage is treated as conveying a defeasible title to the land mortgaged. In these situations, 
the mortgagee is most likely to be considered a condemnee with a right to seek compensation from the condemnor. 

Due to the varied treatment of mortgages and the right-; they convey, the method of participation by a mortgagee will 
vary from state to state. Some jurisdictions allow the mortgagee to participate fully in an action agajnst the condemnor. 
Others allow the mortgagee to participate only to the extent necessary to claim its portion or allocation of the condemnation 
proceeds. Yet, a few juric;dictions only provide that the mortgagee maintains a remedy against the mortgagor. Consequently, 
mortgagees should seek to reserve the fullest protections and right'> of participation as granted under the controlling law 
when drafting a condemnation clause. 

III. Rights of Parties to the Proceeds/Impact Where Rights Are Assigned to Mortgagee 
Most standard condemnation clauses address the mortgagee's right to the condemnation proceeds, and may go so far as to 
establish the distribution as between mortgagor and mortgagee. Typically, the clause includes a provision whereby the pro­
ceeds of any award or claim for damages in connection with any condemnation or conveyance in lieu of condemnation is 
assigned to the mortgagee. Such a clause is intended to give the mortgagee the unfettered right to the condemnation pro-
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ceeds.' While this language protects the mortgagee's interest and gives the mortgagee a right to as much of the condemna­
tion proceeds needed to satisfy the outstanding mortgage obligation, it may have unintended consequences. 

A. Condemnor Takes Title Free and Clear of All Liens and Encumbrances 
In most cases, upon notice of the filing of a declaration of taking or similar document and the offer I deposit of estimated just 
compensation, the condemnor will take title to the property d<.'SCribed in the declaration of taking in a fee simple estate, free 
and discharged of all right, title, interest and liens of all parties. Thus, all proprietary rights and interests in the land con­
demned are exti.ngui<>hed, and alllienors and encumbrancers, including mortgagees, are relegated for compensation to the 
proceeds that stand in place and stead of the land.• 

B. Total Taking 
In a total taking, the condemnor takes the whole of a property. Once the condemnation proceeds that arc in excess of the 
mortgage amount are paid or deposited, the principal amount of the mortgage may be deemed immediately paid. In this 
sense, the condemnor's payment or deposit of condemnation proce<.'Cis constitutes nothing less than a tender of payment to 
the mortgagee of the full mortgage obligation. Therefore, once the taking occurred and an award in excess of the principal 
owed is paid, the object of the mortgage transaction had been fulfilled.5 That is, the borrower had received a loan and given 
security for it. Once the condemnor takes title to the property (usu.ally by the filing of a declaration of taking or similar mech­
anism) and makes payment of its estimate of just compensation or an award of just compensatio~ the mortgagee with an 
unfettered right to the proceeds under the condemnation clause has, in essence, been tendered repayment in full. 

Further, as a result of the taking, the security no longer exists, as the property is now owned by the condemning 
authority. No rights of possession or enjoyment of the property remain in the mortgagor, and no issues of foreclosure or 
redemption exist. As a result, the mortgagor's fee interest in the premises and the mortgagee's lien thereon arc destroyed 
and, by operation of law, both interests are transmuted to a present right to the funds to be paid by the condemnor. In short, 
the traditional interests of mortgagor and mortgagee with respect to real property were extinguished. All that remained was 
money to be divided between the parties as they had agreed.' Consequently, in the event of a total taking of the property, a 
typical condemnation clause will provide that the proceeds will be applied to the sums secured by the security instrument, 
whether or not then due, with any excess paid to the borrower. 

C. Partial Takings 
The application of a condemnation clause can become trickier in a partial taking situation. A partial taking occurs when the 
condemnor takes Jess than the whole property owned by the mortgagor. As a result, a portion of the property covered by the 
mortgage is taken while a portion remains. 

There are three primary ways in which a condemnation clause deals with a partial taking: 

First, and most often, mortgagees with superior bargainjng power are able to include in their condemna­
tion clause a provision granting them the right to all proceeds as may be necessary to satisfy the mortgage 
as a result of a partial taking-no matter how inconsequential the taking may be. Such funds, as in a total 
taking, will be applied against the outstanding principal mortgage amount and any other unpaid charges. 
Such a provision grants the mortgagee the greatest amount of power to receive all the funds, a portion of 
the funds, or no funds. 

Second, a condemnation clause may entitle the mortgagee to receive payment from the condemnation 
proceeds only to the extent the security of the mortgage is impaired. This can result in the complicated 
task of trying to determine how the partial taking has impacted the value of the remaining property. 
Under such circumstances, it is usually best to work it out with the property owner. 

Finally, a condemnation clause may provide a mortgagee no right to the proceeds in a partial taking. 
Though it is rare to S<.'C a provision explicitly depriving a mortgagee of rights in a partial taking, a mort­
gagee may lose its right to make a claim to any of the proceeds in a partial condemnation if the language 
of a condemnation clause is ambiguous enough. 

In addition to determining an allocation of the proceeds and the partial release of a mortgage, a partial taking may 
raise a series of questions concerning the impact to the remaining property secured by the mortgage: 

• Would the condemnation cause the debt service ratio of the mortgage loan to be less than the debt service coverage 
ratio of the mortgage loan immediately before the condemnation? 

• Is the remaining property sufficient to secure the outstanding mortgage amount? 
• Wtll the taking cause a zoning violation, health violation or building code violation? 
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• Will the taking have a material adverse affect on the marketability or occupancy of the remaining property? 
• Would the taking impact the access, visibility or storm water drainage at the mortgaged property? 
• Will utility service, such as water, be impacted as a rt.'Sult of the taking? 

In order for a mortgagee to be satisfied with responses to such questions, a condemnation clause will usually provide the 
mortgagee the right to withhold a release of the mortgage (or condemnation proceeds to the mortgagor) until the mortgagee 
is satio;fied that the remaining property is of sufficient value to secure the outstanding mortgage debt. 

IV. Mortgage Rate of Interest versus Rule/Statutory Rate of Interest 
Many jurisdictions provide a statutory or rule rate of interest on condemnation proceeds. That is, where the condemnor 
deposits its estimate of just compensation or a final award of compensation into court, the condemne<.'S are entitled to interest 
thereon. Moreover, where the ultimate award is greater than the condemnor's initial deposit or payment, the condemnees are 
generally entitk'CI to interest on the difference. The interest rate on deposits and/ or the delta between the condemnor's esti­
mate of just compensation and the ultimate award of just compensation are usually set by statute or rule. 

Absent a condemnation, mortgagees are entitled to interest on the unpaid balance of the mortgage to the date of pay­
ment as set forth in the mortgage. However, when the land is condemned, results may vary depending on the jurisdiction. If 
the local law considers the mortgagee a holder of legal title, the mortgagee may be entitk.>d to the interest rate provided by 
law, regardless of the rate set forth in the mortgage. Again, the condemnation has in essence terminated the mortgage, and 
the mortgagee's rights to compensation are not different from those of any other property owner. 

Where the mortgagee has no estate in the property, but only a security interest, the results arc more varied. Some juris­
dictions will allow the mortgage to control the parties' rights with respect· to interest. These jurisdictions provide that the 
mortgagee is entitled to interest at the contract rate until payment in full is made. Other jurisdictions find that because the 
lien was destroyed by the taking and the payment of condemnation proceeds, the mortgagee's rights were transferred to a 
present right to the condemnation proceeds and the mortgagee may, therefore, recover interest only at the statutory rate. 
Again, under this approach, the payment by the condemnor is deemed to be payment in full to the mortgagL'C. 
Consequently, in such jurisdictions, the mortgagor's obligations to make payments under the mortgage may stop on such 
date as the condemning agency acquires title and offers payment. 

Regardless of this varied treatment, it may be best for the parties to contract for the payment of interest in the event of 
a condemnation. There is precedent whereby parties to a mortgage may agree, upon apportionment of the award in a con­
demnation action between mortgagor and mortgagee, that the mortgagee shall receive the difference between the statutory 
rate of interest and the contract rate of inten.'St. 

V. Prepayment Penalties 
In several cases where a mortgage is prepaid as a resuJt of a condemnation or a sale in lieu of or under threat of condemna­
tion, courts have held that the prepayment penalty provided for in the mortgage need not be paid because the prepayment is 
not being made voluntarily. The thought is that a condcmnee, who is in no way asked to have his or her property con­
demned, should not be made to pay this penalty.' This result-no payment of a prepayment penalty in a condemnation 
action-may even be achieved by statute.• 

In other jurisdictions, courts may allow the contract language to control.' Thus, despite the fact that the prepayment 
has resulted from a condemnation, courts have concluded that the mortgagor must pay the prepayment penalty because of 
the contractual agreement to do so. Nevertheless, many jurisdictions provide by statute that such loss should be passed on to 
the condemnor. The objective of such a provision is to make the mortgagor whole by placing it in the same financial position 
it sat in prior to the taking. Further, such provisions take into account the fact that the payment was not made voluntarily, but 
resulted due to the sovereign's superior power of eminent domain 

VI. Payment of Mortgagee's Reasonable Attorney Fees and Costs in Condemnation 
More and more, condemnation clauses in mortgages include provisions requiring a mortgagor to pay all attorney fees and 
costs incurred by the mortgagee in connection with a condemnation action. These expenses may include the mortgagee's 
attorney's work in reviewing the condemnation documents and the condemnation clause in the mortgage. They also may 
include the mortgagee's contact with the mortgagor or condemnor to discuss the case. And, if permitted, they may include a 
mortgagor's challenge to a taking, even if against the will of the mortgagor. Such fees can quickly mount up. 

Obviously, such a provio;ion represents the significant bargaining power of a mortgagee over a borrower. Hopefully, 
however, such a provision is not seen as a boon for counsel for a mortgagee. Rather, mortgagees and mortgagors should 
attempt to work out the payment of the mortgage with the condemnation proceeds on their own to minimize costs to all 
involved. Too often, counsel brought in for a mortgagee is unfamiliar with condemnation practice, creating unnecessary 
work and placing a strain on the relationship between the mortgagor and the mortgagee. In most condemnation cases 
involving a mortgage, the payment to the mortgagee from the condemnation proceeds can be handled with a simple phone 
call and a payoff statement. 
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'Albert Hanson Lumber Co. v. United States, 261 U.S. 581,43 S. Ct. 442, 67 L. Ed. 809 (1923); Georgia v. Chattanooga, 264 U.S. 472, 
44 S. Ct. 369, 68 L. Ed. 7% (1924). 

'See Georgia v. Olllttan.ooga, supra, 264 U.S. 472, 479-480; United States v. Parcel of Land, 100 F. Supp. 498 (D. D.C. 1951). 

3See City of Orange Twp. v. Empire Mortgage Servs., 341 N.J. Super. 216,223 (App. Div. 2001) (citingJala Corp. v. Berkeley Sav. and 
Loan Ass'n., 104 N.J. Super. 394, 401 (App. Div. 1%9)). 

•3 Nichols on Eminent Domain§ 9.01[2] (Matthew Bender, 3rd ed. 2007), citing United States v.194.08 Acres of Land, More or 
l.ess, Situated in St. Marlin Parish, 135 F.3d 1025 (5th Cir. 1998), et al. 

'See Empire Mortgage, supra, 341 N.J. Super. at 227-228; City of Englewood v. Exxon Mobile Corp., 2009 N .J. Super. LFXIS 30 (App. 
Div. Feb. 10, 2009). 

'See, e.g., Empire Mortgage, supra, 341 N.J. Super. at 223. 

'See Landohio Corp. v. Northwestern Mut. Life Mortg. & Realty luvestors, 431 F. Supp. 475, 480 (N.D. Ohio 1976) ("[W)hen the 
state coerces the sale of a mortgagor's property through the exercise of its condemnation power, the mortgagor is relieved of 
the contractual duty to render a prepayment premium to the mortgagee, unless the parties have explicitly agreed that such a 
payment shall be made even in the event that the mortgagor is forced to sell his property.") 

8See California Code of Civil Procedure§ 1265.240 ("Where the property acquired for public usc is encumbered by a lien, the 
amount payable to the lienholder shall not include any penalty for prepayment"). 

•see note 7, supra. 
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W: e have all heard the phrase 
'location, location, location" in 
connection with real estate 

litera~ure. While it m~y now seem trite, 
the phrase still deserves a certain. 
amount of reverence. Location, of 
course, is critical to the success of most 
~ommcrciitl retail enterprises. For many 
retail businesses, success or failure will 
depend on the owner's selectivity and 
judgment in choosing the "right" 
location. In this regard, businesses may 
spend numerous hours scouting 
potential locatio~, reviewing whether 
access is safe and convenient, studying 
visibility and traffic patterns, and 
determining whether current zonmg 
allows for their permitted use and/or 
optimal design in an effort to find :what 
they believe Will be a suc<essful site. 

Howeve:r, a good location can 
quickly. turn bad in th,e wake of a 
condemnation or . modification of 
access. Despite the up-front jnvcstment 

----=maoe m hndmg a gooo location, 
relatively little time is spent drafting 
condemnation and access clauses that 
will adequately protec:t a tenant's. 
interests, should there be any signifi­
cant changes to a site as a result of a 
condemnation or modification of 
access. Typical condemnation clauses 
!"ll.ay be good in some cases, but they 
rarely seem to provide the protection 
that a tenant wished it had when 
confronted with a condemnation or 
change of access. Consequently. before 
draft_ing that next lease, commercial 
tenants should ask themselves two 
questions: (I) Does my condemnation 
clause provide me with adequate 
protection? (2) Arc my interests 

protected in the event of a change in or 
· modification of access? 

Condemnation Clauses 
-Leasehold i'ntercsts-are cOmpensable 
. interests in property. Silbermm1 v. United 
S(ates, 131 F.2d.715, 717 {1st Cjr. 
1942). Generally, absent_a pro.,.isio[t in 
the lease to the cont~ary, it is weJL 
established that as behveen an o\vner 
and a tenant, a ten·a.nt is-entitled to 
share P.rot>ortionately in the.tonderima­
tion award for the value of its leasehold 
interest. Amo~o Oil Company v. 
Commonwealth ofl?e~nsylvpnia, 157 Pa. 
Comm. 222, 227 {i993). Normally. 
existing rules or understandings 
stemming froin state la\v create ·and 
define property inter!'!sts and. \vhether 
such Interests· !lre compensable_ in 
condemnation. See Boar:d of Rege11ts of 
State Colleges~- R~tb, 40~ U.S. 564,.577 
(1972). Sti11, care must be taReh to 

·distinguis~ behvcen the taki.ng. of a 
leasehold interest, which is compen-

. sable; and the purported taking· of other 
int«rests in real· estate that may not be 
cqmpensable (e.g,, lost i<?S>d\vill). 
Oth~r e~amples include: State, hy the 
q mt'roflransp. v-:Ress Really Corp. , 226 
N.J. Super. 256 {App. Div. 1988), cert. 
dmied, 113 N.J. 383, affd, 115 N.J.229 
{1989), cert. denied, 493 U.S. 964, 110 
S. Ct. 406, 107 L.Ed.2d 371 ( 1989} 
(value of lost goodwill and business 
opportunity non-compensable). 

For instance, in New Jersey. a tenant 
has a right to participate and present 
non-cumulative evidence of its claim in 
a condemnation. New Jersey Sports & 
ExpositioJl Authority v. East Rutherford, 
137 N.J. Super. 271, 279 (Law Div. 
1975); City of Atlantic City v. Cynwyd 
Investments, 148 N.J. 55,73 (1997). This 
is important because New Jersey 
follows the ''unit rule," which means 
that there is only one award for all rights 

implicated by the condemnation 
(although relocation assistance/ 
payments are treated separately). Jersey 
City Redevelopmmt i\gmcy 1'. Costello, 
.252 N.J. Super. 247, 259 (App. Div. 
1991). Thus, if there is a dispute as to 
who gets how much of the award, it is 
settleq in an allocation hearing after the 
total a\Va.rd. has been determined. 
Consequently, a condemnation clause 
pro~iding that a tena·nt ~may only 
participate and/or receive an award of 
compensation such that it will not 
diminish or reduce the award, 
judgment o·r settlement receivable by 
the Landlord," would be inconsistent· 
with the concepts expressed above. 
Likewise, a clause ·providing that a. 
tenant is ~ntitled on_ly-tocompensation 
for loss of goodwill or b.usines~ opportu­
nity might me~n ~at such a 'tenant, in a 
st?te where such ite·ms are non­
compensable, has contracted awaY. any 
right to share in the compen·S.ation 
award. He$§ Realty Corp., Stlpr~ . . 

W~ile provisions in. a lease wjU n~t 
d~~ermit_le what ite~ are compeJ)sa.ble, 
the lea5e terms will control most 
disputes between.the landlord. and the 
tenan. Where a. lease contain-=s.-a~-­
condemnation clause spelling out the 
basis for dividing the condemnation 
award, such a clause will govern. 
Accordingly. precision in the drafting of 
the lease and the recognition of focal 
laws will help to preserve a tenant's 
interests and may help to avoid 
disputes. 

Drafting Remedies 
The key to a condemnation clause is to 
provide for appropriate remedies. 
Condemnation lease clauses may 
provide for leasehold termination, 
leasehold extension options, restoration 
obligations, apportionment, bonus 
value and abatement of rent, and may 



11te Importance of 
Condemnation and Access 
Clauses 
address relocation rights. It is often best 
simply to provide that the tenant may 
pursue all available remedies under 
common law. Additionally, it is 
important for the tenant that constructs 
improvements or fixtures on a property, 
should it so desire, to provide in the 
condemnation clause that the tenant is 
the owner of the improvements and 
f1xtures and is entitled to compensation 
therefor, should those improvements or 
fixtures be taken or impacted by a 
condemnation. Almota Fanners Elevator 
& Warehouse Co. v. United States, 409 
U.S. 470, 474, 93 S. Ct. 791, 794, 35 
L.Ed.2d 1 (1973) (finding that "just 
compensation" may include compensa­
tion for a lessee's expectancy in the 
continued use of an improvement 
beyond the remaining term of the lease). 

Distingwshing Bet\.Veen Total 
Takings and Partial Takings­
Drafting for Discretion 
When drafting lease·s, tenants should 
seek to. ensure that the condemnation 
clause provides them with sufficient 
discretion in the event. of a condemna­
tion. Further, it is important :tha.t the 
condemnation. clause distinguishes 
between partial ana total takings. 
Frequently, tenants are most vulnerable 
in a partial taking.situation. Although 
only a portion of the property may be 
taken, the taking will have a large 
impact on th~ 1,1se of the property.· 

'While the area taken may appear 
small, the taking m·ay have a significant 
impact on the. PFOperty. For example, a 
partial taking of only a fe\y hundred 
square feet may red1,1ce drive aisles, 
thereby causing internal circulation 
problems such that the site is no longer 
workable (e.g., drive-thrus) or 
preventing large delivery vchide.s from 
making deliveries. A partial taking can 
significantly impact the availability of 
parking, potentially rendering the 
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property non-conforming under local 
zoning regulations. A reduction in the 
size of a property can severely limit its 
ability to be developed, given the 
existing bulk requirements, A small 
taking at the corner of a pro~et"o/ may 
eliminate the prime location for tdcntx­
fication signs. The construct ion of an 
elevated roadway or improvement by 
the condemning agency on the property 
acquired can result in a loss of visibility 
of the remaining property to passing 
motorists. These arc but a few of the 
effects that a partial taking can have on 
a property. Accordingly, when drafting 
leases, effort should be taken to address 
situations where a partial taking will 
have significant impact on the 
"workability" of a site. In this regard, 
tenants should seek as much discretion 
as possible to determine whether the 
partial taking has rendered the 
remaining property "not capable of 
being used for its intended or permitted 
use," and to choose the desired remedy 
(e.g., termination, restoration or 
abatement). 

Access Clauses 
Equally important to the success of 
retail operations is the availability of 
safe and convenient · access to a 
property. However, many commercial 
leases provide scant attention to access 
and the potential impact that a change 
in access can have on ·a property or use. 
While a change in access can have as 
much of an impa_ct_as a partial condem­
nation of property-if not 
more--commercial. leases are often 
void of any reference to the implicat~9ns 
of a cha·nge in access. Perhaps it is 
because the parties to the lea·se·believe 
that the condemn~tion dause will 
govern th_cir interests,· if a governmental 
age~cy modifies their acce~s. If this is 
the case, commercial tenants .may be in 
for a rude awak~ning; should' such a 
modification of access occur. 

1. Regulation of Access Under 
the Police Power Is Not a Taking 
By and large, the o\~'TH~r efland abutting 
a street or highway has:a rightof access 
to and from the adjacent ~trcet. 
4 Nichols 011 Emimnt Domai11 § 13.2_3[1) 

(Sackman, 3rd ed.). The right is consid­
ered a natural easement and an incident 
of land ownership. It is a property right 
and its deprivation, therefore, requires 
just compensation. !d.; Mueller v. N.J. 
HighwayAuth., 59 N .J. Super. 583, 158 
A.2d 343, (App. Div. 1960). 

It is generally accepted, however, 
that pursuant to the police power, a 
government may regulate access to and 
from the road for the public safety and 
welfare. 4 Nichols on Eminent Domain, 
§ 13.23[1]. 

Consequently, the rights of an 
abutting owner may be subordinated to 
the right of the p'ublic to the proper use 
of the high\vay and the right of govern­
mental agencies to enforce proper 
police regulation. In such an instance. 
the regulation does not constitute a 
taking or condemnation for which just 
compensation is required. The. 
inconvenience, r~dw::tion in profits or 
depreciation in the value of property 
that occurs as a result of a legitimate 
exercise of the state's police power is 
considered damnum absque irrjuria (loss 
or damage without injury in the legal 
sense). See Commonwealth, Dep't of 
Transp. v. Nod's Inc,, 14 Pa. Comm. 192, 
321 A.2d 373 (1974); Yegen ,,, City of 
Bismarck, 291 N.W.2d 422 (N.D. 
1980). . 

In other words; there is no "legal 
damage." There is no "taking,~ and the 
loss is not compensable. 

Thus, the right of access is more 
properly regarded as the ~ght to reasou­
·able, but not unlimited, access to existing 
and adjacent public roads. That is, "the 
property ov .. ner is not entitled to access 
to his land at evety point between it and 
the highway but only to. 'free and 
convenient access to his property and 
the improvement~ oil it . ~" Jd. at 595, 
158 A2d 343'; Wolfv. Dept. of Highways, 
422 Pa. 34,220 A.2d .868 (1966). To 
this end, it is oftc;:n stated that a 
property owner has no vested right in 
the continued flow of traffic past his or 
her property. City o{Wichita, supra, 266 
Kan. at.718 .. Therefore, where byvirtue 
of state action, access is limited but 
remains reasonable, there is no such 
denial of access as entitles the 
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landowner to compensation. Hession 
Condemnation Case, 430 Pa. 273, 279-
280, 242 A.2d 432 ( 1968) (a reasonable 
restriction to an abutting property 
owner's right to access docs not give rise 
to a compensable claim); State Higbway 
Comm'rv. Kendall, 107 N.J. Super. 248, 
258 A.2d 33 (App. Div. 1969) (limita­
tion of access to designated openings 
resulting from the installation of 
curbing and railing along · highway); 
State v. Stu/man, 136 N.J. Super. 148, 
345 A.2d 329 (App. Diy. 1975} (substi­
tution of more circuitous access roads 
not conipensable ). 

2. The Impact of Access 
Regulation 
Access is a key component of property 
value, and the impairment of access 
that results from a partial taking of 
property often has significant real-world 
effects on value. For example, many 
retail establishments depend upon 
pass-by customers who, while 9riving 
by, choose to stop and purchase goods 
or services. These businesses require a 
certain traffic flow and easy access. If 
entry into the business establishment 
becomes difficult. customers will likely 
patronize other competing businesses 
that have easier or more convenient 
access. Consequently, an impairment of 
access for such businesses can mean a 
devastating loss of business. 

Under proper exercise of its police 
power in the regulation of traffic, a state 
entity or transportation authority may: 

• Reduce the number of existing 
access points; 

• Change the width of an access 
point; 

• Change the location of an access 
point; 

• Re-route or divert t raffic; 
• Construct a traffic island; 
• Initall a median strip prohibiting or 

limiting crossovers from one lane to 
another; 

• Use or install traffic control devices; 
• Prescribe one-way traffic; 
• Place restrictions on U-turns, and 

left and right turns; 
• Inst.o<ll guardrails or curbing; 

• Restrict the weight. size and speed 
of traffic on the street; 

• Construct a fly-over past a 
property; 

• Replace access on a highway with 
access on a local roadway; or 

• Install "no parking" signs. 

See Yegen, supra, 291 N.W.2d 422; 
Ciry of Phoenix v. Wade, 5 Ariz. App. 
505, 428 P.2d 450 (1967); State v. 
Cannons Inc., 275 Minn. 14, 145 
N.W.2d 321 (1%6); Pai~tter v. State, 
Dept. of Roads, 177 Neb. 905, 131 
N.W2d 587 (1964); Damall v. StateJ 79 
S.D. 59, 108 N.W.2d 201 (1961); Iowa 
State.Higbway Coimnission v. Smiib, 248 
Iowa 869, 82 N.W2d 755, 73 A.L..R.2d 
680 (1.957); Lee v. North Dakota Park 
Service, 262 N.W.2d 467 (N.D.l978); 
Commonwealth, Dept. of Transp. v. 
Kastne1; 13 Pa. Commw. 525. 320 A.2d 
146 (1974), cert. denied , 419 U.S. 
1109, 95 S.Ct. 783, 42 L.Ed.2d 806 
(1975); St(,lte v. Jnterpace Co1p., 130 N.J. 
"Super. 322, 327 A.2d 225 (App. Div. 
1974); State v. 1\tlonmoutb Hills, Inc., llO 
N.J. Super. 449; 266 A.2d 133 (App: 
Div. 1970); City of Wichita v. 
McDonald's Corp., 266 Kan. 708, 971 
P.2d 1189 (1999). 

A change in access or similar 
exercise of police power as described 
above tan have myriad impacts. For 
example, a change in access may: 

• Reverse traffic flows through drive 
aisles or around improvements; 

• Disrupt the ability. of delivery 
vehicles to enter or exit the site 
safely; 

• Cause internal circulation 
problems such as the mixing of 
commercial vehicles with customer 
traffic; 

• Cause traffic to flow by a 
competitor's business before 
reaching an entry point on the 
subject property; 

• C reate a more circuitous access 
route; 

• Shift a primary access point from 
the front of a building to the back; 

• Shift a primary access point from a 
highly traveled highway to a local 

roadway or connector road; 
• Make access more difficult by 

creating the need to cross a newly 
constructed feeder lane: 

• Limit movement entering or exiting 
the subject property; and 

• Reduce visibility: 

Simply stated, the regulation of 
access can turn a good location into a 
bad location. Given the potential 
impacts that a change or modifica~io.n 
of access can have on a property, rt ts 
imperative that retail or commercial 
operators that enter into leases include 
claUses t hat address the potential for 
administrative changes in access. 

Moreover, commercial operators 
must keep in mind that the regulation of 
access ca11 be accomplished ou~ide of tbe 
condem11ation amra and frequently will 
not prov1de for any compensation to 
property owners . or tenants. 
Accordiligly, commewallcascs should 
be drafted anp negotiated to address 
p()tential issues involving loss/chan~~ of 
access. These issues include requmng 
notice to tenants. participation in 
access proceedings iflegally pennissible 
and an escape dause, .should the 
operator determine that the change in 
access will have a material impact on 
business operations. 

Without such clauses, a commercial 
tenant might be stuck at its site \vith no 
\Yay in and no way o'ut. • 
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CASE SUMMARY: 

PROCEDURAL POSTURE: Pursuant to N J S A. § 

20:3-18, plaintiff city filed a condemnation action against 
defendants, a mortgagee and mortgagor. The mortgagee 
appealed orders of the Superior Court of New Jersey, 
Law Division, Bergen County, which awarded it counsel 
fees of less than the full amount incurred and, relying on 
R. 4:42-11 , set the rate of interest the mortgagee was 
entitled to receive in satisfaction of its mortgage at less 

than the contractual rate. 

OVERVIEW: At issue was at what point did the 
mortgagee receive the lower interest rate earned on 
condemnation proceeds deposited in court rather than the 
more favorable contractual mortgage interest rate. 
Relying on Empire Mortgage, the appellate court 
identified that point as when the funds were "available" 
for withdrawal by the mortgagee, but that "availability" 
did not equate with the actual withdrawal of the funds 
from court. In other words, it rejected the mortgagee's 
claim that the contract rate of interest ran until payment 
was actually made. Instead, it held that funds were 
"available" once the deposit was made and no 
impediment (i.e. lack of notice) existed for the mortgagee 
to apply for withdrawal of the funds on deposit. Here, 
although the mortgagee's withdrawal motion was initially 
denied due to the city's unresolved environmental 
remediation concerns, such delay was not attributable to 
any fault of the mortgagor and impacted both mortgagee 
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and mortgagor. Thus, there was no sound reason to 
doubly burden the mortgagor, who remained obligated to 
continue paying interest, by requiring that interest be paid 
at the higher contract rate to the singular benefit of the 
mortgagee. 

OUTCOME: The trial court's award of interest was 
affinned. The counsel fees award was reversed and the 
matter was remanded to the trial court for reconsideration 
and, pursuant to R. I :7-4(a), a supporting statement of 
reasons under N J. Ct. R Prof. Conduct 1.5(a) for the 
amount of fees awarded. 

CORE TERMS: mortgage, attorneys' fees, withdrawal, 
deposit, mortgagee, counsel fees, condemnation, 
condemnation proceeds, interest rate, deposited, notice, 
outstanding, rate of interest, eminent domain, mortgagor, 
withdraw, Law Division's, environmental, declaration, 
condemnation award, mortgage debt, impediment, 
estimated, awarding, entitled to receive, mortgage rate, 
fee award, deposited funds, principal amount, contract 
rate 

LcxisNexis(R) Hcadnotcs 

Civil Procedure> Parties> Joinder> Necessary Parties 
Civil Procedure > Eminent Domain Proceedings > 
Parties 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagee's Interests 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagor's Interests 
[HN I ]As a general proposition, when mortgaged land is 
the subject of the condemnation, all mortgage holders 
must be joined as defendants. R. 4:73-2(a). 

Civil Procedure > Emi11ent Domain Proceedings > 
General Overview 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagee's Interests 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagor's Interests 
[HN2]A total taking under eminent domain changes the 
interests of the parties to the mortgage. N.J.S.A. § 
20:3-1 9. Ergo, the condemnation award is a substitute for 
the land when all or part of the mortgaged land is taken 
for public use. Thus the lien of the mortgage attaches to 

the condemnation award. Jf the entire property subject to 
the mortgage is condemned, the mortgagee is entitled to 
the entire award, or so much of it as necessary to satisfy 
the mortgage debt, even if the debt has not matured. 

Civil Procedure > Eminmt Domain Proceedings > 
Deposits 
Civil Procedure > Eminent Domain Proceedings > 
Interest 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagee's Interests 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagor's Interests 
[IIN3]When a municipality files a declaration of taking 
and simultaneously deposits just compensation into court 
pursuant to N.J.S.A. § 20:3-18, the property, which 
represents the security for the mortgage, is no longer 
owned by the mortgagor, because title vests in the 
condemning authority. NJ.S.A. § 20:3-19. Consequently, 
the mortgagee no longer has a security interest in the 
property, hence the logic and protection behind the terms 
of the mortgage, which gives the mortgagee an interest in 
the condemnation proceeds after a taking under eminent 
domain. As a result of this action by the State of New 
Jersey, the mortgagor's fee interest in the premises and 
the mortgagee's lien thereon were destroyed, and by 
operation of Jaw both were transmuted to a present right 
to the funds deposited by the State with the clerk of the 
court. Interest runs on the award from the date of the 
commencement of the action until the date of payment of 
compensation. 

Civil Procedure > Eminent Domain Proceedings > 
Deposits 
Civil Procedure > Eminent Domain Proceedings > 
Interest 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagee's Interests 
[HN4)A mortgagee is not entitled to collect the 
contractual rate of interest on the principal amount of the 
mortgage debt for property that is totally taken in a 
summary condemnation proceeding after it was 
mortgaged beyond a 45-day period for the mortgagee to 
apply for withdrawal of the estimated just compensation 
deposited into court by the condemnor, where (a) the 
deposited funds were sufficient to pay the outstanding 
principal balance of the mortgage debt, (b) the mortgage 
assigned to the mortgagee a condemnation award for a 

total taking and provided that such award would be 
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applied to the mortgage debt "whether or not then due," 
aod (c) there was no impediment to the mortgagee 
applying for the deposited funds. 

Civil Procedure > Eminent Domain Proceedings > 
Deposits 
Civil Procedure > Eminent Domain Proceedings > 
Interest 
Real Property Law > Financing > Mortgages & Other 
Security Instruments> Mortgagee's Interests 
Real Property Law > Financing > Mortgages & Other 
Security Instruments >Mortgagor's Interests 
[IIN5]0nce a declaration of taking is filed and just 
compensation deposited into court, the mortgagee 
simultaneously assumes a right to those proceeds by 
operation of the mortgage, thereby extinguishing the 
obligations of the parties to the mortgage and leaving 
only the administrative task of allocating money. As to 
the further question of which party must bear the 
difference in interest rates, the mortgagor is relieved from 
his obligation to make payment after the condemnation 
award is paid into court and the funds are available for 
withdrawal by the mortgagee. The New Jersey Eminent 
Domain Act provides that the date notice of deposit is 
served is the date title vests with the condemnor, free and 
clear of any mortgage. N .J.S.A. §§ 20·3-19, -20. 

Civil Procedure> Remedies> Costs & Attomey Fees> 
Attorney Expenses & Fees > General Overview 
Civil Procedure > Appeals > Standards of Review > 
Abuse of Discretion 
[HN6]An award of counsel fees is only disturbed upon a 
clear abuse of discretion. 

Civil Procedure> Remedies > Costs & Attorney Fees> 
Attorney Expenses & Fees > American Rule 
Civil Procedure> Remedies > Costs & Attorney Fees> 
Attorney Expenses & Fees > Statutory Awards 
Contracts Law > Contract Conditions & Provisions > 
General Overview 
(IIN7]New Jersey has a strong policy disfavoring shifting 
of attorneys' fees. Courts have adhered to the so-called 
"American Rule," which generally requires each party to 
pay its own attorneys' fees. Certain exceptions are 
recognized in R. 4:42-9 and 4:42-9(a)(l)-(8). While a 
contractually-based claim does not fall within any of the 
designated exceptions, R, 4:42-9 does not preclude a 
party from agreeing by contract to pay attorneys' fees. 

That exception to the general rule has been incorporated 
into R. 4:42-9. 

Civil Procedure > Trials> Bench Trials 
Civil PnJcedure > Remedies > Costs & Attorney Fees> 
Attorney Expenses & Fees> Reasonable Fees 
Contracts Law > Contract Conditions & Provi\·ions > 
General Overview 
Legal Ethics > Client Relations > Attorney Fees > 
General Overview 
fHN8]The reasonableness of counsel fees applications 
under New Jersey law is governed by N J Ct. R. Prof 
Conduct 1 .5(a) (listing factors in determining the 
reasonableness of counsel fees) and R. 4:42-9(b) 
(requiring appljcations for allowance of fees to address 
the factors listed in Rule 1.5(a)). Rule 1.5(a) must inform 
the calculation of the reasonableness of a fee award in 
every case; a trial court must analy:te these factors in 
detero1ining an award of reasonable counsel fees and then 
must state its reasons on the record for awarding a 
particular fee pursuant to R. I :7-4(a), which requires a 
trial court to find the facts and state its conclusions of law 
thereon in all actions tried without a jury. Because 
contractually-based claims for attorneys' fees are 
incorporated into R. 4:42-9, it follows that where B... 
4:42-9(b) incorporates Rule I .5(a) and where Furst v. 
Einstein Moomjy requires that a trial court state reasons 
on the record for an award based on Rule 1.5(a), that such 
a requirement controls in this case involving a 
contractually-based clajm for attorneys' fees, particularly 
because such a requirement is fundamental to the fairness 
of the proceedings and serves as a necessary predicate to 
meaningful review. 

Civil Procedure> Remedies > Costs & Attorney Fees> 
Attorney Expenses & Fees> Reasonable Fees 
Legal Ethics > Client Relations > Attorney Fees > 
General Overview 
[HN9]N.J. Ct. R. Prof. Conduct 1,5(a) provides the 
following factors to be applied to determine the 
reasonableness of counsel fees: (1) the time and labor 
required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal 
seiVice properly; (2) the likelihood, if apparent to the 
client, that the acceptance of the particular employment 
will preclude other employment by the lawyer; (3) the fee 
customarily charged in the locality for similar legal 
services; (4) the amount involved and the results 
obtained; (5) the time limitations imposed by the client or 
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by the circumstances; (6) the nature and length of the 
professional relationship with the client; (7) the 
experience, reputation, and ability of the lawyer or 
lawyers performing the services; (8) whether the fee is 
fixed or contingent. 

COUNSEL: Sodini & Spina. LLC, attorneys for 
appellant (Patrick J. Spina, of counsel and on the brief). 

Duane Morris LLP, attorneys for respondent FBB 
Englewood (George J. Kroculick, of counsel; Mr. 
Kroculick and Michael J McCalley, on the brief). 

Ferrara, Turitz, Harraka & Goldberg, attorneys for 
respondent City of Englewood (William F. Rupp, on the 
statement in lieu of brief). 

JUDGES: Before Judges PARRILLO, LIHOTZ and 
MESSANO. The opinion of the court was delivered by 
PARRILLO, J.A.D. 

OPINION BY: PARRILLO 

OPINION 

[*114) [** 1084) The opinion of the court was 
delivered by 

PARRJLLO, J.A.D. 

In this condemnation action, defendant Bank of 
America (BOA) appeals from orders of the Law Division 
setting the rate of interest BOA is entitled to receive in 
satisfaction of its mortgage at less than the contractual 
rate, and awarding BOA counsel fees less than the full 
amount incurred. For reasons that follow, we affirm as to 
the former and reverse and remand as to the latter. 

The facts are relatively straightforward. FBB 
Englewood, LLC (FBB) owned a parcel of land at 
[***2) 80 East State Highway 4 in Englewood, which is 
the subject matter of this appeal. BOA held a mortgage 
on the property with an interest rate of 7.5%. Pertinent to 
this appeal, the mortgage, dated June 25, 1999, provided: 

(i) Condemnation. [FBB Englewood, 
LCC] hereby assigns to the Bank the 
proceeds of any award . . . in connection 
with any condemnation or other taking of 
the Property or any part thereof under the 
power of eminent domain .... The Bank 

shall be entitled to payment of all 
expenses incurred by it in connection with 
any such judgment or award, including 
reasonable costs and attorneys' fees. After 
deducting expenses, the Bank may, in its 
absolute discretion, use all of any part of 
such sums received to reduce any amounts 
due under this Mortgage and/or the Note 
or may release any or all of such sum to 
the Mortgagor. 

On March 28 and 29, 2005, plaintiff City of 
Englewood (City or plaintiff) filed a verified complaint 
and order to show cause seeking to acquire and condemn 
this property along with two other adjacent parcels. 1 

FBB filed a notice of appearance and BOA, as 
mortgagee, filed an answer, separate defenses, 
cross-claim [* 115] and counter-claim, asserting its 
interest in the [***3) condemnation proceeds and 
seeking an order compelling the City to "immediately 
deposit the sum ofS 1,550,000.00 ... the estimated value 
of the Premises as asserted by Plaintiff," and permitting 
BOA to withdraw "all such sums necessary to fully 
discharge the Bank's Mortgage." Following a hearing on 
the return date, the court denied BOA's requests, 
declaring that the City was duly authorized to exercise its 
power of eminent domain, and appointed Commissioners 
to appraise the property [** 1085] and fix the 
condemnation proceeds to be paid by August 23, 2005. 2 

These other parcels, owned by Exxon-Mobile 
and Sw1 Refining, are not involved in this appeal. 
2 The Order of Final Judgment dismissed the 
City's verified complaint without prejudice, 
pending completion of the condemnation hearing, 
but also provided that the complaint could be 
restored upon timely appeal of the 
Commissioner's decision. 

When the Commissioners failed to file a report by 
the extended deadline, FBB moved, with notice to BOA, 
to compel the City to either file a declaration of taking 
and deposit just compensation with the court, or abandon 
the action. On January 23, 2006, the court granted FBB's 
motion and ordered the City to file (***4] a declaration 
of taking and deposit compensation into court by March 
7, 2006. 

In compliance therewith, on February I , 2006, the 
City, pursuant to NJ.S.A. 20:3-18, filed a declaration of 

Page4 



406 N.J. Super. 110, * 115; 966 A.2d 1 082, * * 1085; 
2009 N.J. Super. LEXIS 30, **'"4 

taking, and thereafter, on March 2, 2006, deposited $ 
1,550,000--the estimated just compensation for FBB's 
property--with the New Jersey Superior Court Trust 
Funds Unit. 3 One monilh later, on April 7, 2006, FI3B 
moved to withdraw the deposited funds from the Trust 
Funds Unit, and to direct that a portion of the funds be 
paid to BOA to satisfy the outstanding balance on its 
mortgage. On April 20, 2006, BOA cross-moved for 
withdrawal, asserting its interest in the condemnation 
proceeds and requesting that it be paid the [* 116] 
outstanding principal amount due on the mortgage, 
including accrued interest under the contract rate, and 
attorneys' fees. In response, FBB objected to both BOA's 
request for interest on the outstanding mortgage 
obligation at a rate greater than the current New Jersey 
Superior Court Trust Funds rate and its request for 
attorneys' fees. The City, however, objected to 
withdrawal by both parties due to concerns over possible 
environmental contamination on the property, and 
therefore requested [***5) that "the motions [for 
withdrawal] be adjourned for one cycle pending receipt 
of [environmental cleanup) cost estimates." Heeding the 
City's request, on May I 6, 2006, the court denied both 
FBB's and BOA's requests for withdrawal, ordering that 
"remediation costs [first] be calculated before release of 
funds." 4 

3 Although BOA claims never to have received 
notice of the City's deposit, it is undisputed that 
BOA's name and place of business appear on the 
service list in connection with the City's March 2, 
2006 letter to the Trust Funds Unit requesting 
deposit in accordance with the court's order. 
4 Significantly, in a July 2 I, 2006 cross-motion, 
BOA certified that the trial court's denial of 
withdrawal on April 24, 2006 "was warranted 
since there are admittedly legitimate 
environmental concerns at the Premises." 

Apparently, the environmental issue was resolved 
and the City no ionger sought to have any estimated 
remediation costs held in trust. Consequently, on June 20, 
2006, FBB once again moved for withdrawal and 
reiterated its position that although BOA should be paid 
an amount equal to the outstanding principal amount due 
on the mortgage, it was not entitled to interest on the 
mortgage [***6) "at a rate greater than the current New 
Jersey Superior Court Trust Funds rate." FBB also 
restated its objection to BOA's request for attorneys' fees, 
even though contractually based. BOA cross-moved for 

withdrawal, countering that FBB was attempting to 
"'short' BOA on the amount due for principal and interest 
on the BOA note/Mortgage" and "rcfus[ing) to pay BOA 
for attorneys fees and costs." fn this regard, BOA 
certified that the outstanding balance on the mortgage as 
of July 13, 2006, including interest, was$ 711,905.57, 
and that it had incurred $ 8,213.69 in costs and attorneys' 
fees. 

Following argument, tl1e court found that BOA, in 
addition to the outstanding [**I 086] principal, was only 
entitled to receive the 7.5% [* 117] contract interest rate 
up to April 24, 2006--the date the court determined to be 
a reasonable period after the funds were deposited and 
BOA was able to apply for their withdrawal-but that 
thereafter, BOA was limited to the 4% interest rate set by 
the Trust Funds Unit. Thus, by order of September 18, 
2006, the court, citing Rule 4:42-1 , awarded BOA $ 

720,146.26, plus any interest accruing after April 24, 
2006 at the Trust Funds Unit rate. The court also held that 
BOA was entitled [***7) to reasonable attorneys' fees 
and costs, subject to a detailed breakdown and 
submission of a certification of services. 

Both FBB and BOA moved for reconsideration. FBB 
argued that the order for withdrawal only provided for 
payment to BOA and also failed to account for FBB's 
overpayments to BOA from March to October 2006, 
when it continued to make its monthly mortgage 
payments of principal and interest under the mortgage 
tenns. FBB further argued that BOA's attorneys' fees 
were unreasonably high. On the other hand, BOA argued 
that at the very lea<;t it was entitled to the mortgage 
interest rate up to September 18, 2006, the date of the 
court's order for withdrawal. BOA asserted it was owed $ 
714,625.58, inclusive of principal, interest at the note 
rate, and attorneys' fees and costs ofS 9,036.48, which by 
November I 7, 2006 had actually risen to $ 10,112. 

In its revised order for withdrawal of December 19, 
2006, the court directed the Trust Funds Unit to pay BOA 
$ 721,717.01, an amount reflecting the principal due on 
the mortgage and interest owed under the mortgage rate 
up to April 24, 2006, plus whatever amount of interest 
accrued after April 24, 2006 at the Trust Fund rate, and S 
5,000 [***8) in attorneys fees and costs. The order also 
directed BOA to reimburse FBB S 55,642.48 for 
payments made by FBB from March to October 2006. On 
January 5, 2007, FBB submitted the revised order to the 
Trust Funds Unit, and on January 30, 2007, BOA was 
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paid$ 746,497.47. s 

5 The amount of $ 746,497.47 reflected $ 
721,717.01 in principal and contract interest up to 
April 24, 2006, and$ 24,780.46 in interest at the 
Trust Funds rate after Apri124. 

[* 118] On appeal, BOA, relying on our decision in 
Citv o(Orange Twp. v. Empire Mortgage Servs .. 341 N.J. 
Super. 216. 775 A.2d 174 (App.Div.200 I) (Empire 
Mortgage), argues that as a matter of law, a mortgagee is 
entitled to interest at the rate stated in the mortgage note 
for a reasonable period of time after the condemnation 
proceeds are actually made available for withdrawal. 
BOA also argues that the award of counsel fees was 
umeasonably low and unsupported by any findings. We 
proceed to address these issues in the order raised. 

(I) 

[HN 1 ]As a general proposition, "when mortgaged 
land is the subject of the condemnation, all mortgage 
holders must be joined as defendants." Empire Mortgage. 
sunra. 341 N.J. Super at 221 775 A.2d 174 (citing 
Roger A. Cunningham & Saul Tischler, 29 New [***9] 
Jersey Practice: Law of Mortgages § 165 at 760 (1975); 
R. 4)3-2(a)). [HN2]A total taking under eminent domain 
changes the interests of the parties to the mortgage. See 
N.!S.A. 20:3-19. Ergo, 

the condemnation award is a substitute 
for the land when all or part of the 
mortgaged land is taken for public use. 
Thus the lien of the mortgage attaches to 
the condemnation award. If the entire 
property subject to the mortgage is 
condemned, the mortgagee is entitled to 
the entire award, or so much of it as 
[* * 1087] necessary to satisfy the 
mortgage debt, even if the debt has not 
matured. 

[Empire Mort~a~e. supra. 341 N.J. 
Super. at 221. 775 A.2d 174 (quoting 
Cunningham and Tischler, supra, § 165 at 
761).] 

[HN3]When a municipality files a declaration of 
taking and simultaneously deposits just compensation 
into court pursuant to N.JS.A. 20:3-18, the property, 

which represents the security for the mortgage, is no 
longer owned by the mortgagor, Empire Mort'i{age. 341 
N.J. Super. at 227. 775 A.2d 174, because title vesl<; in 
the condemning authority. N.J.S.A . 20:3-19. 
Consequently, the mortgagee no longer has a security 
interest in the property, hence the logic and protection 
behind the terms of the mortgage, which gives the 
mortgagee an interest [***10] in the condemnation 
proceeds [*I 19] after a taking under eminent domain. 
Empjre Mortgare. 341 N.J. Super. at 227.775 A.2d 174. 
In other words, 

[a]s a result of this action by the State[,] 
the mortgagor's fee interest in the premises 
and the mortgagee's lien thereon were 
destroyed, and by operation of law both 
were transmuted to a present right to the 
funds deposited by the State with the clerk 
of the court. 

[Jala Com. v. Berkelev Sav. & Loan 
Ass'n. 104 N.J. Super. 394. 401. 250 A.2d 
150 (App.Div.1969).] 

Equally clear, interest runs on the award "from the 
date of the commencement of the action until the date of 
payment of compensation[.]" Casino Reinvestment Dev. 
Auth. v. Hauck. 162 N.J. 576.578.745 A.2d 1163 (2000); 
see also NJ.S.A. 20:3-31. The question raised in Empire 
Mortgage, and at the crux of this appeal, is at what point 
does the mortgagee receive the interest rate earned on the 
condemnation proceeds deposited in court rather than the 
contractual mortgage interest rate. Empire Mortgage 
answered the question as follows:[HN4] a mortgagee is 
not entitled to collect the contractual rate of interest on 
the principal amount of the mortgage debt for property 
that is totally taken in a summary condemnation 
proceeding after it was mortgaged (***1 I] beyond a 
45-day period for the mortgagee to apply for withdrawal 
of the estimated just compensation deposited into court 
by the condemnor, where (a) the deposited funds were 
sufficient to pay the outstanding principal balance of the 
mortgage debt, (b) the mortgage assigned to the 
mortgagee a condemnation award for a total taking and 
provided that such award would be applied to the 
mortgage debt "whether or not then due," and (c) there 
was no impediment to the mortgagee applying for the 
deposited funds. 341 N.J. Super. at 226-27. 775 A.2d 
ill. Noteworthy on this score is the fact that the Empire 

Page 6 



406 N.J. Super. II 0, * 119; 966 A.2d I 082, ** I 087; 
2009 N.J. Super. LEXIS 30, ***11 

Mortgage court granted lMC a 45--day grace period 
because it was joined as a party defendant after the 
deposit was made and IMC was therefore not aware of 
the deposit until its joinder./d. at 228. 775 A.2d 174. 

Save for that feature, the facts of Empire Mortgage 
arc similar to those here. The City of Orange condemned 
property owned by Okafor, the mortgagor, and deposited 
just compensation into court [* 120) on October 7, 1998. 
/d. at 219. 775 A.2d 174. The City amended its 
condemnation complaint on November 6, 1998 to join 
JMC Mortgage Company, who held a mortgage on the 
property, as an additional defendant. !d. at 220 775 A.2d 
m. IMC, however, did not I*** 12) move for an order 
seeking payment of funds from the condemnation 
proceeds on deposit with the court until January 19, 2000. 
Ibid. IMC argued that Okafor was obligated under the 
mortgage note to make payments at the stated interest 
rate of 13.5% after the condemnation proceeds were 
deposited into court rather than the 5.5% rate of interest 
(**1088] earned on the funds while on court deposit. !d. 
at 219. 775 A2d 174. The Law Division agreed, ordering 
Okafor to pay lMC mortgage payments at the contract 
rate. Ibid. On appeal, we reversed and enunciated the 
aforecited rule, finding that without imposing a 
reasonable cut-off time, a lender could simply "sit back" 
and ignore funds it has a right to withdraw, aU the while 
expecting the borrower to pay higher interest rates, late 
charges, and penalties. !d. at 226. 775 A.2d 174. In other 
words, we found it patently unfair for the borrower to pay 
the cost of the lender's inaction, deliberate or not. Ibid 

Of course, this result comported not only with 
notions of fairness, but as well with the law of eminent 
domain 6 and the terms of the very contract at issue, 
which in relevant part are identical to the mortgage here. 
7 To reiterate, [HN5]once a declaration of taking is filed 
and just [***13] compensation deposited into court, the 
[* 121] mortgagee simultaneously assumes a right to 
those proceeds by operation of the mortgage, thereby 
extinguishing the obligations of the parties to the 
mortgage and leaving only the administrative task of 
allocating money. Ibid. And as to the further question of 
which party must bear the difference in interest rates, we 
detem1ined, consistent with both law and the contract in 
question, that the mortgagor is relieved from his 
obligation to make payment after the condemnation 
award is paid into court and the funds are available for 
withdrawal by the mortgagee. /d. at 225. 775 A.2d 174. 

6 The Eminent Domain Act provides that the 
date notice of deposit is served is the date title 
vests with the condemnor, free and clear of any 
mortgage. NJ.S.A. 20:3-19, .:Z.Q. 
7 Compare the mortgage provision at issue here, 
as previously recited, with the provision in 
Empire Mortgage: 

The proceeds of any award . .. in 
connection with any condemnation 
. . . of the Property, . . . are hereby 
assigned and shall be paid to 
Lender [IMC, as successor to 
Empire]. In the event of a total 
taking of the Property, the 
proceeds shall be apptied to the 
sums secured by this Security 
Instrument, whether [***14] or 
not then due, with any excess paid 
to Borrower (Okafor]. 

(341 N.J. Super. at 225. 775 
A.2d 174.] 

BOA nevertheless equates "availability" of funds 
with their actual withdrawal from court. But nothing in 
Empire Mortgage suggests such a generous construction. 
Empire Mortgagedid not rule that the contract rate of 
interest runs until payment is actually made. On the 
contrary, when addressing the notion of "availability" of 
funds, we explicitly stated that "there was no impediment 
to [the mortgagee] applying for withdraw(al,]" id. at 228. 
775 A.2d 174 (emphasis added), obviously referring to 
the triggering point after which the contract rate of 
interest terminates and the court rate appties. In fact, in 
fairness to the mortgagee, as noted, we even allowed the 
mortgagee a reasonable period after notification of 
deposit to prepare the application for withdrawal of the 
funds on deposit and to obtain a decision thereon, 
suggesting a grace period of 45 days to be an adequate 
measure of the time to accomplish this. Ibid. 

Here, BOA was served with the City's verified 
complaint on May 16, 2005. It knew full well of the 
condemnation action. Further, BOA's name and address 
appear on the City's service Jist in connection with 
(***15] its March 2, 2006 deposit. Even though BOA 
claims not to have been notified of the deposit, it was on 
constructive notjce with the entry of tbe court's January 
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23, 2006 order to compel, directing the City to make 
deposit by March 7, 2006. At the very latest, BOA 
received actual[** 1089] notice of the deposit on April 7, 
2006 when it was served with FBB's motion for 
withdrawal. Thus, as of April 7, 2006, no impediment 
existed for BOA's [*122) application for withdrawal. ln 
fact, BOA itself applied for withdrawal on April 20, 
2006, four days before the date the trial court ternl.inated 
interest at the mortgage rate. BOA, therefore, was not 
prejudiced by any claimed lack of notice. Contrary to 
BOA's position, there is nothing arbitrary about the 
cut-off date of April 24, 2006, the trial court having 
considered that such a date, pursuant to Empire 
Mortgage, reflected a reasonable time from the date of 
the City's deposit in which BOA had an opportunity to 
file a motion to withdraw. Reviewed in that light, 
whether BOA actually received notice of the deposit is 
beside the point because it nonetheless moved for 
withdrawal within that reasonable timeframe. 

To be sure, BOA's motion to withdraw was initially 
denied [*** 16] due to the City's unresolved 
environmental remediation concerns. But, contrary to 
BOA's argument, this does not necessarily mean that the 
funds were not "available." In the first place, it is 
inconsequent that the motion was denied after title had 
already vested in the City and the obligations of the 
mortgagor under the mortgage had already been 
extinguished. Nonetheless, the delay occasioned by the 
court's denial was not without impact on both FBB and 
BOA. Yet no sound reason exists for doubly burdening 
FBB, who remained obligated to continue paying interest, 
by requiring that interest be paid at the higher contract 
rate to the singular benefit of BOA. After all, the Trust 
Funds rate of interest is the same rate that FBB, as 
property owner, receives on its share of the proceeds. 
Moreover, FBB should not be made to suffer the 
additional costs of the higher interest rate where the delay 
was justified, as acknowledged by BOA itself in its July 
21 , 2006 cross motion, and as it turns out, attributable to 
no fault of FBB. Thus, we conclude that the funds were 
"available," as contemplated by Empire Mortga'lC, once 
the deposit was made and no impediment existed for 
BOA to apply for withdrawal (***17] of the funds on 
deposit. 

We, therefore, find that BOA was awarded the 
proper rates of interest that it was entitled to receive. 
BOA received interest [*123] from the start of the 
action to the date it collected the condemnation proceeds, 

NJ.S.A. 20:3-31, and because April 24, 2006 is a 
reasonable cut-off date in which to terminate the 
mortgage rate and begin the Trust Funds rate, see Empire 
Mortga!Je, supra 341 N.J. Super. at 225. 775 A.2d 174, 
the trial court did not err. 

(II) 

The mortgage at issue provides that "(t]he Bank shall 
be entitled to payment of all expenses incurred by it in 
connection with any such [condemnation] judgment or 
award, including reasonable costs and attorneys' fees." 
Here, BOA contends that, aside from granting a counsel 
fee that was unreasonably low, the court failed to state its 
reasons for the $ 5000 fee award or analyze the relevant 
factors, rendering its decision arbitrary. We agree. 

[HN6]An award of counsel fees is only disturbed 
upon a clear abuse of discretion. Packard-Bamber'ler & 
Co. v. Collier. 167 N.J. 427. 444. 771 A.2d 1194 (2001) 
(citing Rendine v. Pantzer. 141 N.J. 292. 317. 661 A.2d 
1202 0995)). (HN7)New Jersey has a strong policy 
disfavoring shifting of attorneys' fees. McGuire v. Citv o( 
Jersev Oty. 125 N.J. 310. 326. 593 A,2d 309 (1991). 
[***18] Courts have adhered to the so-called "American 
Rule," which generally requires each party to pay its own 
attorneys' fees. Rendine. supra, 141 N.J. at 322. 661 A.2d 
~. 

(** 1090] Certain exceptions are recognized in~ 
4:42-9. Kellam Assocs. v. Anr:el Projects. LLC. 357 N.J. 
Su;; 132. 138. 814 A.2d 642 CApp.Div.2003); R. 
4:42-9(a)(l)-(8). "While a contractually-based claim, 
such as that asserted here, docs not fall within any of the 
designated exceptions, [Rule 4:42-9] does not preclude a 
party from agreeing by contract to pay attorneys' fees." 
Kellam Assocs. supra. 357 N.J. Super. at 138. 814 A.2d 
MZ. That exception to the general rule has been 
incorporated into Rule 4:42-9. N Bergen Rex Transp. v. 
Trailer Leasing Co .. 158 N.J. 561. 570. 730 A.2d 843 
U222). 

(*124) The method of calculating attorneys' fees 
under a fee-shifting statute pursuant to Rule 4:42-9(a)(8) 
has been prescribed by Rendine, supra, and Furst v. 
Einstein Moomjy. 182 N.J. l, 860 A.2d 435 (2004). See 
Rendine, supra. 14 I N.J. at 316. 661 A.2d 1202 (plaintiff 
sought reasonable attorneys' fe.es under NJS.A . 
10:5-27 .I in connection with her action under Law 
Against Discrimination, NJS.A. 10:5-1 to -42); Em:& 
syora 182 N.J. at 2 I. 860 A.2d 435 (plaintiff sought 
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reasonable attorneys' fees under NJ.S A. 56:8-19 in 
connection [***19] with his action under Consumer 
Fmud Act, NJ.S.A, 56:8-1 to -20). Indeed, cases 
following Furst and Rendine have involved fee-shifting 
statutes. See, e.g., R.M. v, Supreme Court o(New .Jersey. 
190 N.J. I. 9-13. 9 18 A.2d 7 C2007l (authorizing award 
of counsel fees under Civil Rights Act); Twp. of West 
Oran~e v. 769 Assocs. , LLC. 397 N.J. Super. 244. 
255-56 936 A.2d I 023 (App,Div.2007) (affirming Law 
Division's award of counsel fees under N.J.S.A. 
20·3-26Cb)); Monor:ram Credit Cqrd Bank of Georgia v, 
Tennesen. 390 N.J. Super. 123 . .126. 134. 914 A,2d 847 
CApp.Div.2007) (affirming Law Division's award of 
attorneys' fees under Consumer Fraud Act, N.J.S.A, 
56·8-1 to -20). On the other band, courts have also 
applied Furst and Rendine outside the context of a 
fee-shifting statute. See Packard-Bamberger & Co., 
supra. 167N.J. at444-47. 77 1 A.2d 1194 (affmningLaw 
Division's award of counsel fees as consequential 
damages for attorney malpractice); Trimarco v. Trimarco. 
396 N.J. Super. 207. 217-2 18. 933 A.2d 621 
(App.Div.2007) (awarding counsel fees under &m?, 
4:42-9Ca)(2), which authorizes awarding counsel fees out 
of a court fund). 

As the Court stated in R.M, suvra. 190 N.J at 11-12. 
9 I 8 A.2d 7, [HN8)the reasonableness of counsel fees 
applications under State law is (***20] governed by 
Rules o(Professional Conduct 1.5(a) 8 [*125) (listing 
factors in determining reasonableness of counsel fees) , 
and Rule 4:42-9(b) (requiring applications for allowance 
of fees to address factors listed in RPC 1 .5Ca)). In this 
regard, the Furst court stated that RPC I .5(a) "must 
inform the calculation of the reasonableness of a fcc 
award in this and every case" and that "a trial court must 
analyze [these] factors in detenuining an award of 
reasonable counsel fees and then must state its reasons on 
the (**1091] record for awarding a particular fee" 
pursuant to Rule 1:7-4(a), Furst. supra 182 N.J. at 22. 
860 A.2d 435, which requires a trial court to "fmd the 
facts and state it<; conclusions of law thereon in all actions 
tried without a jury." R. 1 :7-4Ca). Because 
contractually-based claims for attorneys' fees are 
incorporated into Rule 4:42-9, BeriJen Rex, supra. 158 
N.J. at 570. 730 A.2d 843, it follows that where Rule 
4:42-9(b) incorporates RPC I .5(a) and where Furst 
requires that a trial court state reasons on the record for 
an award based on RPC I ,5(a), that such a requirement 
controls in this case involving a contractually-based 
claim for attorneys' fees, particularly "(b]ecause [such a 

requirement] is fundamental [***21] to the fairness of 
the proceedings and serves as a necessary predicate to 
meaningful review." R.M., supra. 190 N.J. at 12. 918 

LUQ.l. 

8 [HN9]RPC 1.5(a) provides the following 
factors: 

(J) the time and labor required, 
the novelty and difficulty of the 
questions involved, and the skill 
requisite to perform tbe legal 
service properly; 

(2) the likelihood, if apparent 
to the client, that the acceptance of 
the particular employment will 
preclude other employment by the 
lawyer; 

(3) the fee customarily 
charged in the locality for similar 
legal services; 

(4) the amount involved and 
the results obtained; 

(5) the time limitations 
imposed by the client or by the 
circumstances; 

(6) the nature and length of the 
professional relationship with the 
client; 

(7) the experience, reputation, 
and ability of the lawyer or lawyers 
performing the services; 

(8) whether the fee is fixed or 
contingent. 

Here, the record is devoid of any analysis of the 
relevant considerations or any explanation for the $ 5000 
fee award. Interestingly enough, the amount ultimately 
ftxed by the court matches that provided in FBB's 
proposed revised order. Moreover, no discussion of 
attorneys' fees at the hearing appears to have informed 
the court's determination, (***22) which was less than 
one-half of the fees claimed to have been incurred by 
BOA in this matter. Such reasons, however, are required 
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a supporting statement of reasons. to satisfy fundamental fairness and to accord meaningful 
review. Ibid.; Furst. supra. 182 (*1 26] N.J. at 21. 860 
A.2d 435. Absent specific findings, we are constrained to 
remand the matter of counsel fees for reconsideration and 

Affirmed in part; reversed and remanded in part. 
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